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subsequently forced to sign international treaties with the Western Powers including Britain
and Prussia (Imperial Germany, after 1871).4 They were unequal treaties to approve the
Western Powers’ extraterritoriality in Japan. Following these treaties, the number of open
ports increased. Cholera severely attacked the country again in 1858 and 1862.”

The Tokugawa Shogunate was replaced by the Meiji government in 1868. The Meiji
government began to pursue westernization policy under the slogan ‘Civilization and
Enlightenment (bunmei-kaika)’. In the sphere of health and medicine, the Sanitary Bureau
was established in the Home Ministry as the central public health authority in 1875. The
Bureau tried eagerly to introduce western systems for public health.

Cholera, which had been silent in Japan for fifteen years, broke out in 1877. The
pathogen seems to have been brought by foreign ships to the ports of Yokohama and
Nagasaki in September of that year. This urged the government to issue the Instructions for
the Prevention of Cholera, which prescribed domestic measures such as compulsory
notification, inspection, disinfection and isolation of infected patients.6 In 1878, the
government set up a committee chaired by the Foreign Vice-minister Mori Arinori to discuss
the introduction of maritime quarantine applicable to foreign vessels. The committee
consisted not only of Japanese officials but also of Western medical doctors, including
William Anderson from Britain, D. B. Simmons from the US and Hermann Gutschow from
Germany. They had several meetings but failed to reach an agreement by the end of that
year.”

In March 1879, the first cholera case of that year was reported in a small coastal village
in Ehime Prefecture, on the island of Shikoku, western Japan. By the early summer, the
epidemic gradually spread over western Japan, including Hyogo Prefecture where the
international port of Kobe was located. The Japanese government urgently issued the
Provisional Ordinance for the Prevention of Cholera on 28 June for domestic preventive
measures. Then, as for maritime quarantine, a provisional order was issued on 3 July to stop
all vessels coming from cholera epidemic regions, including Kobe, to the Yokohama port in
Tokyo Bay for ten days at the Nagaura (Y okosuka) quarantine station near the port. This was
intended to prevent the epidemic from spreading to Eastern Japan, especially Tokyo, the
country’s capital.8

While the Japanese government proceeded with those legal procedures, the German
commercial ship Hesperia, having sailed from Europe via China and the port of Kobe, was
approaching to the port of Yokohama. It was on 11 July that the Hesperia arrived in the

4 The Anglo-Japanese Friendship Treaty (1854); The Anglo-Japanese Treaty of Amity and Commerce (1858); The
Prussian-Japanese Treaty of Amity, Commerce and Navigation (1860).

5 For a general account of the history of cholera, see S. Yamamoto, Nikon Cholera-shi [A History of Cholera in Japan),
Tokyo, 1982.

6 Japanese Ministry of Home Affairs, Report of the Director of the Central Sanitary Bureau to H.E. the Minister of the
Home Department on Choleraic Diseases in Japan during the 10th Year of Meiji, 1877, 37-42.

7  Public Health Bureau, Japanese Ministry of Health and Welfare, Ken-eki Seido Hyakunen-shi [A 100-year History of
Quarantine Systems], Tokyo, 1981, 22-5.

8  Ibid., 26-30.
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Nagaura quarantine station. It seems that, at first, the crew of the German ship and the
German legation led by the Minister Karl von Eisendecher were cooperative with the
Japanese authorities. The German Minister voluntarily sent the German doctor Hermann
Gutschow to the ship for medical inspection. It turned out that there were no cholera patients
on board. But, then, disagreements arose over how long the ship should be detained. While
the Japanese authorities insisted on a ten-day detention according to the order of 3™ July, the
German side claimed that the ship should be released immediately as there were no patients
on board at present. On 14 July, Eisendecher sent the German navy gunboat Wolf'to Nagaura,
and guarded by the gunboat, the Hesperia safely entered the Yokohama port.g The Japanese
Foreign Minister Terashima Munenori denounced the Germans’ forceful action, but the
Japanese authorities were unable to stop it."’

In the meantime, among the representatives of the Western treaty powers in Japan, the
fiercest critic of Japan’s maritime quarantine policy was the British Minister Sir Harry
Parkes, who had been in the post since 1865."" Since the issue of the provisional order of 3
July, he repeatedly sent letters to Terashima, insisting that it should not be applied to British
subjects.'> When the Hesperia incident took place, although Britain was not a party directly
concerned, Parkes’s consistent hard-line opposition to the quarantine regulations gave the
impression that he was the mastermind of the incident.

The attitude of the German and British delegates toward the quarantine regulations
seemed to be an ‘outrage of the treaty powers’ in the eyes of the Japanese government and
the public. The newspaper Choya Shimbun, for example, published an article titled ‘The
self-interestedness of the British’ on 20 July. The Choya Shimbun was a newspaper
advocating the Freedom and Civil Rights (Jiyu-Minken) Movement and often took a critical
posture to the Meiji government’s policies. But, on this issue, it supported the government.
While acknowledging that free trade between Japan and Britain could increase friendly
relations between the two nations, the article accused Britain’s anti-quarantine stance as
harming the friendship. The article even asserted that the British prioritized their trade
interests over the health of Japanese people. Parkes’s uncooperative attitude was compared
with the cooperative attitude of the US Minister in Japan, John Bingham, who had expressed
to the Japanese Foreign Minister that American ships should follow Japan’s quarantine
regulations. 1

The Foreign Minister Terashima Munenori was a medical doctor-turned- politician from
the Satsuma (Kagoshima) Domain. He could speak English to some extent, as he had been to
London twice as a member of diplomatic envoys of the Tokugawa Shogunate (1862) and of

9  For a detailed account of the incident, see H. Fuess, “Informal Imperialism and the 1879 Hesperia Incident: Containing
Cholera and Challenging Extraterritoriality in Japan”, Japan Review, 27,2014, 103-40.

10 K. von Eisendecher to M. Terashima, July 11, 12, 21, 1879; Terashima to Eisendecher, July 23, 1879, reprinted in
Japanese Ministry of Foreign Affairs, Nihon Gaiko Bunsho [Documents on Japanese Foreign Policy] (hereafter, cited
as NGB), vol. 12 (1879), Tokyo, 1949, 294, 302-9, 314-5, 317.

11 J. Wells, “Parkes, Sir Harry Smith (1828-1885)”, Oxford Dictionary of National Biography, Oxford, 2004, 768-73

12 Harry Parkes to Terashima, July 12, 14, 18, 19, 26, in NGB, 294-9, 310-3, 323-7.

13 “Eijin no Shikyoku”, The Choya Shimbun, July 20, 1879.
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the Satsuma Domain (1865). During his second stay in London, he seems to have been
impressed by the relatively moderate diplomatic policy of the Liberal government at the time
led by John Russell and Earl of Clarendon."* The biggest task assigned to Terashima, who
became Foreign Minister in 1873, was to remove the extraterritoriality and regain tariff
autonomy, revising the unequal treaties with the Great Powers. In this respect, it was quite
important for him to persuade the Great Powers to observe Japan’s quarantine regulations. It
was thought, if the persuasion succeeded, it could be a significant step forward to the
practical removal of the extraterritoriality. But actually Terashima failed to persuade Britain,
Germany and France. In September 1879, two months after the Hesperia incident, he was
obliged to resign the Foreign Minister for that diplomatic stalemate.'”

The Hesperia incident is not a historical event that everyone knows in Japan today. But
several historians have referred to it as a symbolic incident in Meiji Japan’s diplomatic
history, composed largely of a series of frustrated negotiations with the Great Powers for
revision of the unequal treaties.'® In such historical narratives, the villain is often Harry
Parkes who pushed Britain’s free trade imperialist claims. Thus, many of historical works
referring to the Hesperia incident and Meiji Japan’s struggle for maritime quarantine have
tended to be critical of Britain’s anti-quarantine stance, assuming the same tone of argument
as that of the Choya newspaper: Ignoring the importance of the prevention of cholera and
health risks of the Japanese people, Britain gave priority to the protection of their
extraterritoriality and trade interests. From a perspective of the history of public health,
however, we can have a slightly different view of the incident.'” The rest of the paper
reconsiders whether Britain’s anti-quarantine automatically meant a neglect of infectious
disease prevention, in the light of recent historical literature on international public health.

The Hesperia incident has recently been re-examined by Harold Fuess. Paying attention
to international contexts surrounding East Asia at that time, he has explored the conflict of
views and interests not only between Japanese government officials and the representatives
of the Western treaty powers but also between those treaty powers over the issues of
extraterritoriality and anti-cholera measures extensively.18 While receiving many hints from
Fuess’s work, which has added substantially to previous scholarship on the incident, this
paper is to focus more exclusively on the preventive measures which the British
representatives pushed as a more ‘liberal’ alternative to maritime quarantine. By doing so, it

14 T. Inuzuka, Terashima Munenori, Tokyo, 1990, 103-4.

15 1bid., 223.

16 See e.g. K. Inoue, Joyaku Kaisei: Meiji no Minzoku Mondai [Revision of the Unequal Treaties: A National Problem of
the Meiji Era], Tokyo, 1968; S. Imai, “Hesperia-go Jiken ni tsuite: Ken-eki Kisoku Shimatsu [On the Hesperia
Incident: The Consequence of the Quarantine Regulations)”, Rekishi-Kyoiku, 12, 1964, 35-40.

17 More recent works dealing with the public health aspect of Meiji Japan’s maritime quarantine include, K. Ozaki,
“Bankoku Eisei Kaigi to Kindai Nihon [The International Sanitary Conferences and Modern Japan]”,
Nihonshi-Kenkyu, 439, 1999, 120-44; K. Wakimura, “Kokusai Hoken no Tanjo [The Birth of International Public
Health: The Cholera Pandemics and Quarantine in the 19th Century]”, in K. Endo (ed.), Global Governance no
Sai-zensen, Tokyo, 2008, 180-200; J-R. Kim, “The Borderline of ‘Empire’: Japanese Maritime Quarantine in Busan
¢.1876-1910”, Medical History, 57,2013, 226-48.

18 Fuess, op. cit., esp. 114-25.
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tries to illuminate the process in which Britain became increasingly confident in their ‘liberal’
public health policy internationally through the late nineteenth century.

The English System

Quarantine is said to originate in Medieval Mediterranean ports at the time of Black
Death, where ships were detained for forty days before entering. Later, the term maritime
quarantine came to refer to the detention of ships coming from infected areas for a
designated period. Under conventional quarantine procedures, passengers were not allowed
to disembark during the period, even if they were not ill at present, as they were deemed to
pose a risk to public health.

Opposition to quarantine in Britain can be traced back at least to the late eighteenth
century. In addition to objections from the standpoint of mercantile interests, concerns about
humane treatment and individual liberty had been expressed by philanthropic reformers such
as John Howard who is known as a prison reformer.” But it should be noted that Britain
maintained a maritime quarantine system throughout the nineteenth century. The Quarantine
Act of 1825, which was effective until 1896, prescribed the quarantine of all vessels which
travelled from ports where plague, yellow fever or other infectious disease was known to
exist. The duty of implementation of quarantine at the port was assigned to the Custom
Service, under the supervision of the Privy Council. In this Act, cholera was not specified as
a quarantineable disease. When cholera epidemics threatened (and actually hit) Britain in
1831, 1848 and 1854, the Privy Council temporarily added cholera to the list of
qurantineable diseases by issuing special orders. However, quarantine became increasingly
unpopular, due to its failure to prevent cholera epidemics and the rise of the doctrines of free
trade and laissez-faire. Thus, Britain turned to be an anti-quarantine nation by the
mid-nineteenth century.20

In the meantime, administrative systems for interior public health developed gradually.
It was Edwin Chadwick’s report of 1842 that urged the need for government policy to
improve sanitary conditions.”’ In 1848, the first Public Health Act was introduced in
England, which created the General Board of Health to urge local authorities to undertake
sanitary reforms. But the central state interventionist inclination of Chadwick’s plans
provoked much opposition. Chadwick was obliged to retire from the General Board of
Health in 1854, and the Board itself was abolished in 1858. However, this did not necessarily
mean that sanitary reforms came to a standstill. Independently of the central government,
there were municipal authorities which were proceeding with reforms by employing Medical

19 J. Booker, Maritime Quarantine: The British Experience, c. 1650—1900, Aldershot, 2007, 217-22.

20 K. Maglen, “The First Line of Defence: British Quarantine and the Port Sanitary Authorities in the Nineteenth
Century”, Social History of Medicine, 15,2002, 417-9.

21 M. W. Flinn (ed.), E. Chadwick, Report on the Sanitary Condition of the Labouring Population of Gt. Britain, 1842,
reprinted, Edinburgh, 1965.
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Officers of Health. Then, how to extend the pioneering measures adopted by those municipal
authorities to a nationwide scale was discussed at the Royal Sanitary Commission of
1869-71. Following the recommendations of the Royal Commission, a new public health
administrative machinery was established in England under the provisions of the Local
Government Act of 1871 and Public Health Act of 1872. It consisted of the local councils
designated as ‘sanitary authorities’ and the Local Government Board as the central
supervisory department. At the local level, every sanitary authority was required to appoint a
Medical Officer of Health. Those local Medical Officers became increasingly professional
through the late-Victorian period as specialist knowledge of preventive medicine increased
due to developments in epidemiology, as well as the accumulation of practical experience in
their work.”

In the context of this paper, it is important to note that the 1872 Public Health Act also
provided for the establishment of the ‘Port Sanitary Authorities’ as a new system for the
prevention of infectious diseases other than the permanently quarantineable diseases (plague
and yellow fever) coming from abroad. This system was designed to rectify some of the
deficiencies of the existing quarantine system, in view of its increasing unpopularity. Instead
of keeping the whole ship with all passengers in detention throughout the designated period,
the new system was that rigorous medical inspections were to be conducted on board at first
by qualified medical officers and then only those who were infected or potentially infectious
should be taken to isolation hospitals on shore and kept in detention there. Under the
supervision of the Local Government Board, the Port Sanitary Authorities were assigned the
duties to appoint the Port Medical Officers to conduct inspections on board, to establish
isolation hospitals, and to proceed with sanitary improvements in their port districts.”

In short, Britain tried to rationalise quarantine procedures for infectious diseases other
than plague and yellow fever, by specifying risks of infection on board. This so-called
‘medical inspection’ system was to reduce hindrances to free passage and free trade by
simplifying quarantine procedures. But it was to be accompanied by the provision of
isolation hospitals at the ports, and furthermore, by the progress of interior sanitary reforms
and anti-infectious disease measures nationwide under the provisions of the Public Health
Act. It can not necessarily be said that Britain’s public health system on the whole became
less interventionist due to this replacement of the conventional quarantine procedures by the
new system.”* In fact, there were concerns about the interventionist aspect of the Public
Health Acts of 1872 and of 1875 (which consolidated the 1872 Act) at their introduction, and
the sanitary authorities faced much subsequent opposition in carrying out them at the local
level.”

22 D. Porter, Health, Civilization and the State, London, 1999, 138-9; A. Hardy, Health and Medicine in Britain since
1860, Basingstoke, 2001, 29-39.

23 A. Hardy, “Cholera, Quarantine and the English Preventive System, 1850-1895”, Medical History, 37, 1993, 256;
Maglen, “The First Line of Defence”, 421-5

24 Baldwin, op. cit., 554.

25 L. Goldman, Science, Reform, and Politics in Victorian Britain: The Social Science Association 1857-1886,
Cambridge, 2002, 192-3; M. J. Daunton, ‘Health and Housing in Victorian London’, in W. F. Bynum and R. Porter
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The combination of medical inspection, disinfection, provision of isolation hospitals, and
sanitary improvements on shore, which was intended as an alternative to the conventional
quarantine procedures, came to be known to contemporaries as the ‘English system’.26 Why
it was called ‘English’ instead of ‘British’ is probably because the Public Health Act of 1872
which created the system was an English statute (applied also to Wales), while the same
system was adopted also in Scottish ports.

Krista Maglen, in her recent pioneering study on the English system, has pointed out that,
with liberal desire to facilitate the movement of goods and people, infectious disease control
under the English system was concerned basically with the condition of places (e.g.
‘diseased’, ‘unsanitary’). But this did not necessarily mean that it was concerned only with
the environment and unconcerned with individuals. The transition of public health from
environmentally centred policies to those focused more on individuals was already under
way in Britain during the 1870s. Thus, person-centred approaches such as notification,
medical inspection, disinfection, and isolation of the sick constituted an important part of the
system.”’

The merits of the English system were pleaded by the British delegates at the
International Sanitary Conference held at Vienna in 1874. It was the first international
sanitary conference after the opening of the Suez Canal in 1869. Like previous conferences,
one of the main focuses of discussion at this conference was how to build an international
consensus to prevent the spread of cholera epidemics. Broadly speaking, the differences of
opinion were between the Mediterranean countries which favoured maritime quarantine, and
the north-western European countries which supported the English system. But a notable
exception to this generalization was Italy, which was against quarantine. Some countries had
a divergence of opinion within themselves. In France, for example, while the Mediterranean
ports supported quarantine, those of the English Channel were against.28 Even within the
British Empire, there were differences. The Bombay Government was cautious in
abandoning maritime quarantine, unlike British Government in London and the Government
of India in Calcutta.”” In the end, the pro-quarantine and anti-quarantine factions failed to
reconcile their differences at the Vienna Conference. Its committee on quarantine proposed
that both quarantine and the English system should be regarded as justified and that each
country should be free to choose between them. This proposal was carried unanimously at
the last meeting of the conference.

Of the two parallel ideas adopted in the Vienna Conference, the Japanese government

(eds.), Living and Dying in London (Medical History, suppl. 11), London, 126-44.

26 P. Bourdelais, Epidemics Laid Low, Baltimore, 2006, 67-86; K. Maglen, The English System: Quarantine,
Immigration and the Making of a Port Sanitary Zone, Manchester, 2014, 8-9.

27 Maglen, The English System, 10, 64-5. Maglen’s study has illuminated that demands for such person-centred
approaches increased even further when the problem of migration came to the fore at British ports around the turn of
the twentieth century.

28 N. Howard-Jones, “The Scientific Background of the International Sanitary Conferences, 1851-1938,” WHO Chron.,
28, 1974, 495-508.

29 M. Harrison, Contagion: How Commerce Has Spread Disease, New Haven, 2012, 156.
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took the view that maritime quarantine was more complete than the English system for the
prevention of cholera. On the other hand, the German actions after the arrival of the
Hesperia in Yokohama, starting with Dr Gutschow’s medical inspection on board, were to
follow the procedures of the English system.

The British Minister as a Salesman of the English System

The British Minister Harry Parkes did not explicitly oppose the adoption of maritime
quarantine by the Japanese government but its application to British ships and British
subjects without the consent of the British consulate. In his letter to the Foreign Minister
Terashima on 12 July, a day after the Hesperia’s arrival, Parkes explained why he was
opposed to the provisional order on quarantine issued by the Japanese government on 3 July,
according to which the Hesperia was stopped. He pointed out that it lacked clauses about
supervising authority at the central level, and the personnel and institutions at the port to
carry out proper quarantine procedures, and that this could result in an arbitrary and rough
enforcement of quarantine. He was concerned especially that there were no clear
prescriptions about the measures to be taken after cholera cases were detected on board.
Parkes wrote, it was ‘inhumane’ to treat healthy passengers in the same way as the infected
throughout the designated detention period. Thus, he concluded that it would be difficult to
instruct British subjects to observe such ‘incomplete’ quarantine regulations.30 Instead, he
promised that the English system of medical inspection should be applied rigorously to
British ships and subjects.”!

Parkes questioned Japan’s quarantine policy on both moral and practical grounds. He
reported to Lord Salisbury, the Foreign Secretary of the Disraeli Government at the time,
that his opposition to Japan’s quarantine was ‘to protect British subjects from the useless
vexations’ and ‘from the unnecessary if not arbitrary interference with their liberties*.*>

Although no British passengers were on the Hesperia, British subjects were among those
who were detained in the Genkai-maru, a Japanese mail steamer owned by Mitsubishi
Shipping Line (later, Nippon Yusen), which had sailed from Shanghai via Kobe to Tokyo
Bay and entered the Nagaura quarantine station on 3 July. Citing the letters from the British
subjects detained in the ship, Parkes pointed out the ‘unjust’, ‘ineffective’, and ‘partial’
manner in which the quarantine of the Genkai-maru was conducted.” According to the
letters, although it had been confirmed by medical inspection that there was no sign of
cholera on board, foreigners were kept in strict detention, while some Japanese passengers,
including the Iwasakis, family members of the president of the Mitsubishi Company, were

30 Parkes to Terashima, July 12, in NGB, 294-9.

31 Parkes to Terashima, July 14, in NGB, 310-1.

32 TNA (The National Archives, UK). FO 47/247, Harry Parkes to Marquis of Salisbury, no.144, August 11, 1879.
33 TNA. FO 47/247, Parkes to Salisbury, no.143, August 11, 1879.
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allowed to leave the ship.34

The Japanese government issued a more formal statute titled the ‘Regulations for the
Prevention of Cholera at Sea Ports’ on 14 July, to replace the provisional order of 3 July.
This was slightly modified once again and reissued as the ‘Regulations for Quarantine’ on
21st of the same month. While the Japanese government did not give up the enforcement of
quarantine to foreigners, the new set of Regulations was to comply with some of the
complaints from Parkes and other foreign representatives. The detention period was reduced
from ten to seven days. It also prescribed to set up the Central Board of Health (Chiiou
Eisei-kai) as an advisory body to the government, whose membership should include not
only Japanese but also foreign medical doctors.”

In writing to Terashima on 26 July, while acknowledging the Japanese government’s
effort to revise the Regulations, Parkes expressed a doubt even more fundamental about
Japan’s quarantine policy. He questioned whether the enforcement of quarantine on the ships
from Kobe to Yokohama alone could really prevent the diffusion of cholera, in view that the
disease seemed already to have spread from western to eastern Japan by early July.*® In fact,
scattered cases had already been reported in Kanagawa Prefecture, where the port of
Yokohama is located, on 18 June, and also in the neighbouring Tokyo Prefecture on 19 June
(Table 1). It was before the opening of the Tokaido railway line between Tokyo and Kobe,
but there were numerous other routes of transportation by land and by water across the
country. The Japanese government attempted to implement land quarantine on the main
roads leading to Yokohama and Tokyo, but the numerous byways were left unguarded. The
land quarantine stations seem to have confused the traffic, and complaints were addressed
not only from foreigners but also from Japanese people.37

Parkes tried to convince Terashima of the uselessness of conventional quarantine, and
recommended that Japan should adopt the English system of medical inspection.38 Similarly,
the pro-British newspaper Japan Daily Herald referred to the possibility that cholera was an
endemic disease indigenous to Japan. Actually, in view of the fact that the first cholera case
reported in 1879 was in a remote fishing village in Ehime Prefecture, there is a possibility
that the cholera pathogen had somehow stayed in hiding within the country after the end of
the previous epidemic (1877-78) in Japan, rather than raiding from outside. If this was the
case, the quarantine of foreign vessels could not be a decisive measure. The Japan Daily
Herald argued that ‘unfortunately, quarantine is now a useless precaution,” and suggested

instead that ‘domiciliary inspection and isolation should be prosecuted with energy’.39

34  Parkes to Terashima, July 12, in NGB, 297.

35 Terashima to the foreign representatives, July 21, 1879, in NGB, 316.

36 Parkes to Terashima, July 26, in NGB, 323-7.

37 TNA. FO 47/247, Parkes to Salisbury, no.143, August 11, 1879; Yamamoto, op. cit., 49-50.
38 Parkes to Terashima, July 26, in NGB, 324-5.

39  The Japan Daily Herald, August 5, 1879.
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Table 1. Dates of the first outbreak of cholera, 1879

Prefecture Month Day Prefecture Month Day
Ehime March 14 : Shizuoka June 20
Oita April 17 = Shiga June 20
Kagoshima April 29  Chiba June 24
Okinawa May 6 | Yamanashi June 24
Fukuoka May 14 | Aichi June 25
Yamaguchi May 15 | Ibaraki June 28
Osaka May 16 : Kumamoto June 28
Hiroshima May 21 | Gifu June 30
Okayama May 22 | Gunma Juy 2
Wakayama May 25 | Niigata huly 7
Hyogo (Kobe) May 28 : Yamagata huly 7
Kochi June 2 | Saitama July 26
Kyoto June 5 | Akita July 31
Nagasaki June 8 | Tochigi August
Sakai June 9 | Aomori August 6
Mie June 15 | Nagano August 11
Ishikawa June 15 : Fukushima August 11
Shimane June 17 | Iwate August 31
Kanagawa (Yokohama) June 18 | Miyagi September 14
Tokyo June 19

Source: Report of the Director of the Central Sanitary Bureau to His Excellency, the Minister of the Home Department,
upon cholera in Japan: in the 12th year of Meiji, 1879, Table A

By early August, the incidence of cholera had become more conspicuous in the
Tokyo-Yokohama area. It was obvious not only to the British representatives but also to the
Japanese authorities that the quarantine measures were no longer useful. On 7 August, the
Japanese government was obliged to suspend the enforcement of the Regulations for
Quarantine, declaring officially that Yokohama and Tokyo became ‘infected zones’.** Thus,
Parkes was able to write confidently to Lord Salisbury that he was successful in convincing
the Japanese government:

‘the Japanese Government were obliged to abandon quarantine in consequence of their
inability to carry it out, and to resort instead to medical inspection. The latter system was
all that the circumstances of the case required, and its adoption has been urged by me..."*!

It seems that there was also a diplomatic reason for Parkes’s eagerness to persuade the
Japanese government. At that time, the British government was concerned about the
extension of diplomatic influence of the United States over Japan. The United States was
relatively sympathetic to Japan’s aspiration for the revision of unequal treaties. In the course

40 Japanese Ministry of Home Affairs, Report of the Director of the Central Sanitary Bureau to His Excellency, the
Minister of the Home Department upon Cholera in Japan, 1879, 26; TNA. FO. 47/247, Parkes to Salisbury, no.144,
August 11, 1879.

41 TNA. FO 47/247, Parkes to Salisbury, no.146, August 15, 1879.
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of negotiations in 1878 with Ueno Kagenori, the Japanese Minister in London, for revision
of the Anglo-Japanese treaty, the Foreign Secretary Salisbury came to fear that the rise of
American influence would lead Japan to American-style protectionist policies. Salisbury
rejected Ueno’s proposals for the recovery of Japan’s tariff autonomy on the grounds that
free trade was essential to Japan’s progress and prosperity.42 Over the issues of quarantine,
too, the U.S. Minister to Japan, John Bingham, was more sympathetic to the Japanese
government than his British counterpart. In addition, when the Hesperia incident took place,
the former U.S. President General Ulysses Grant, known as a hero of the Civil War, was
staying in Japan as a state guest for the amity between the two nations. Under the
circumstances, it was an important diplomatic mission for Parkes to check the influence of
the United States, by convincing the Japanese government of the merit of the English system
of disease prevention which was supposed to be compatible with free trade.

Need for Sanitary Reform

The epidemic of 1879 turned out to be the biggest outbreak in the history of cholera in
modern Japan. The number of reported cholera cases amounted to over 162 thousands
during 1879 in Japan as a whole. That of reported deaths was about 105 thousands: the
fatality rate was 65 per cent.

Table 2 has to be regarded with caution in respect to its reliability. It was before the
discovery of the cholera bacillus (by Robert Koch, 1883), and the early years of western
medicine and of the notification system in Japan. There might have been not only
under-reporting but also ‘over-reporting’. As the population statistics at that time are also
thought to be highly unreliable, the morbidity data is particularly dubious. Yet, with the table,
we can see that the epidemic spread almost all over the country. With hindsight, it is unlikely
that the introduction of the quarantine regulations in early July, if strictly executed without
violations, could have stopped the diffusion.

In 1879, the cholera bacillus was unknown. But it was known that cholera could be
water-borne. It was John Snow in the mid-nineteenth century who first pointed out its
relationship with contaminated water, based on epidemiological studies in London. Much
emphasis was placed on improvements of water-supply and sewer systems in Britain’s
public health policy. As has been mentioned earlier, the progress of such interior sanitary
environmental reforms was thought to be a requisite for the English system of disease
control.

42 G. Daniels, Sir Harry Parkes: British Representative in Japan 1865-1883, London, 1996, 177.
43 S. Lane-Poole, The Life of Sir Harry Parkes: Sometime Her Majesty's Minister to China & Japan, 1854-1931, 1894,
reprinted in 1973, 278-80.
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Table 2. Reported number of cholera cases, by prefectures, 1879

. Number Morbidity . Number Morbidity
Regions Prefectures of Patients  (per 1,000) Regions Prefectures of Patients  (per 1,000)
Mie 1,575 7.63
Southern islands ~ Okinawa 11,196 55.03 Aichi 1,928 4.56
Nagaskai 6,280 6.09 . Gifu 453 3.88
Tokai-Chubu
Kagoshima 1,749 Nagano 513 6.5
Kyushu Kumamoto 6,714 119 Shizuoka 1,506 7.02
Fukuoka 4,745 833 Yamanashi 1,036 8.86
Oita 5274 11.68 Kanagawa 2,120 6.42
. Ehime 14,105 13.34 Tokyo 2,236 3.13
Shikoku
Kochi 4,960 8.06 Chiba 1,075 429
Yamaguchi 5,786 8.64 Kanto Ibaraki 509 3.15
Shimane 3,818 9.06 Saitama 635 3.81
Chugoku
Hiroshima 6,472 771 Gunma 165 191
Okayama 9,085 13.33 Tochigi 780 1.22
Hyogo 8,991 11.56 Fukushima 498 299
Osaka 9,882 18.59 Miyagi 91 6.63
Sakai 5414 9.81 Iwate 47 9.98
Kansai Tohoku
Wakayama 2,505 843 Yamagata 1,679 8.16
Kyoto 1,404 1.73 Akita 916 7.03
Shiga 896 4.44 Aomori 765 5.72
i Ishikawa 29,808 25.94 Hokkaido Kaitaku-shi 490 9.73
Hokuriku
Niigata 5,229 11.11 Army & Navy 417
Japan Total 162,637 10.15

Source: Report of the Director of the Central Sanitary Bureau to His Excellency, the Minister of the Home Department,
upon cholera in Japan: in the 12th year of Meiji, 1879, Tables B and C.

It is therefore understandable that Parkes, from a British point of view, pointed to the
insanitary conditions in Japanese cities as the ultimate cause for the widespread diffusion of
cholera. In his view, Osaka, adjacent to Kobe, was ‘perhaps, the worst of these — it lies very
low, and its drainage is more defective than that of many other Japanese towns in all of
which, however, ordinary sanitary precautions are deplorably neglected... The sanitary
condition of parts of Yedo [Tokyo] is not superior to that of Ozaka [Osaka]’.**

In the town of Yokohama, where foreign settlements were located near the port, the
defective sanitary conditions had been a source of complaints from Westerners. Yokohama
had a waterworks system opened in 1873, but it was vulnerable to contamination due to the
partly open channels and wooden, decayed pipes. Although it had been agreed that the
Japanese local authorities were responsible for urban sanitary measures in the settlements
including water-supply and drainage systems, they were slow to undertake them. When
cholera hit the town in 1877, the British consulate, impatient with the inaction of the
Japanese authorities, proposed to the other foreign representatives to form a board of public
health by foreign settlers themselves for sanitary reforms, together with more urgent
anti-cholera measures such as disinfection and isolation of the infected.*

44 TNA. FO 47/247, Parkes to Salisbury, no.143, August 11, 1879.
45 T. Ichikawa, “Kindai Nihon no Kaikoba ni okeru Desenbyo Ryuko to Gaikokujin Kyoryuchi [Infectious Disease and
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The sanitary officials of the Meiji government, notably Nagayo Sensai, the Director of the
Sanitary Bureau of the Home Ministry, were well aware of the need for interior sanitary
reforms. But Japan’s public health administration was still in its early years and lacked a staff
to carry out them properly at the local level. And, due to financial constraints, they were
particularly slow to initiate capital-intensive engineering projects such as the construction of
modern water supply and sewerage systerns.46 It can be argued that, because the Meiji
government officials themselves were aware of the insufficiency of interior sanitary reforms,
they had to rely on the strict quarantine measures. But it is difficult to know to what extent
Nagayo actually placed his hope on maritime quarantine for the prevention of cholera. In his later
autobiographical account, he made little mention of the frustration of quarantine policy in 1879.%7

Due to the official announcement on 7 August 1879 that Yokohama had become an
‘infected zone’, the Japanese authorities had to give up the quarantine measures.
Accordingly, the Local Board of Health (Chihou Eisei-kai) was set up in Yokohama on 11
August, to discuss the prevention of cholera. Its membership included Japanese local
government (Kanagawa Prefecture) officials, leaders of neighbourhood units, Japanese
medical doctors and the four Western medical doctors, namely, E. Weelers (Britain), H.
Gutchow (Germany), A. J. C. Geerts (Holland), and D. B. Simmons (USA). In the Board’s
meetings, those western doctors took the initiative, and called for the improvements of
isolation institutions, waterworks, sewage disposal and so on.

Subsequently, such large-scale sanitary undertakings were proceeded with only slowly
due to a variety of difficulties. As for waterworks, the Kanagawa prefectural authority
employed Henry S. Palmer, a British Army engineer, as a technical advisor. It was in 1887
that the modern system of water-supply was established in Yokohama, under the guidance of
Palmer.* At the national level, the Sanitary Bureau of the Home Ministry appointed
William K. Burton, another British surveyor, as its special consultant in 1887. He was
expected to help local authorities seeking to carry out waterworks and sewerage
undertakings across the country.

Conclusion
Unlike the assertions by the Choya Newspaper and some diplomatic historians, Parkes’s

objection to Japan’s quarantine regulations during the summer of 1879 was not simply a
neglect of the prevention of infectious disease in favour of free trade. For the prevention of

Foreign Settlements in a Port-town in mModern Japan]”, Shigaku-Zasshi, 113, 2008, 13-4.

46 T. Nagashima and A. Suzuki, “Water-borne Diseases and Modernization: Cases in Japan”, V. Scarborough (ed.),
Water History and Humanity, UNESCO Publishing, Paris (forthcoming).

47 In his autobiography, we can find one sentence referring to maritime quarantine, which is about the British Minister’s
refusal of quarantine at the cholera epidemic in 1877. S. Nagayo, Shoko-shishi [Nagoyo's autobiographical narrative),
reprinted in T. Ban, Tekijuku to Nagayo Sensai [The Tekijuku Medical School and Nagayo Sensai], Osaka, 1987, 210.

48 Ichikawa, op. cit., 16-7.

49 J. Higuchi, Sofu Palmer [My Grandfather Palmer: The Founder of the Modern Waterworks in Yokohama],
Yokohama, 1998, 62-86.
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cholera, he urged the Japanese government to adopt the medical inspection system. It was a
chief element of the English system of infectious disease control which Britain was trying to
promote at the international sanitary conferences. The English system consisted also of
highly interventionist, costly measures such as compulsory isolation of infected patients in
hospitals, thorough surveillance of sanitary environment, and provision of water-related
infrastructure, but was believed to be more humane and rational than conventional
quarantine, if operated under a proper, democratic administrative system like the one
established in England by the 1872 Public Health Act. Thus, while objecting to the
quarantine regulations, Parkes and his staff in Japan demanded the Japanese authorities to
consolidate interior preventive medicine and to undertake sanitary environmental reforms.

As Anne Hardy has pointed out, the increasing familiarity with the causes and
movements of cholera, together with Britain’s success in avoiding cholera epidemics after
1867, seems to have increased support for the English system internationally through the late
nineteenth cen‘fury.50 It can be argued that successes in anti-quarantine campaigns like the
one in Yokohama in 1879 also helped the making of Britain’s self-confidence in their
‘liberal” public health reform, distinguishing themselves from the ‘autocratic’ or “‘uncivilised’
states obsessed with conventional quarantine measures. Of course, this does not necessarily
mean that British public health policy was actually ‘liberal’, or that the confidence was
without fluctuations. Krista Maglen has shown that the confidence in the relatively open
system at British ports was upset when cholera threatened Western Europe in 1892, and that
demands for more rigorous screening of immigrants, who were deemed to pose a risk to
public health, increased thereafter.”’

The English system of infectious disease control that Meiji Japan encountered in the
1870s was certainly designed not to hamper commercial trade, but it was not simply
laissez-faire. For many of the Japanese, Britain’s claims in relation to the Hesperia incident
looked like an outrage of the free-trade imperialist power, because they felt that the British
were ignoring public health by rejecting the quarantine regulations. Meanwhile, for Japan’s
public health officials, that was rather because the British demanded the interior public
health reforms which were impossible for them to attain immediately. But Nagayo Sensai,
the Sanitary Bureau Director, acknowledged the merit of the English system of infectious
disease control. He is known as an admirer of Britain’s public health administration,
especially its element of local self-govemment.52 Under his guidance, Meiji Japan’s struggle
with cholera continued through the late nineteenth century.

50 Hardy, “Cholera, Quarantine and the English Preventive System”, 251.

51 Maglen, The English System, 124-5.

52 T. Nagashima, “Central State Initiative and Local Self-government in Public Health Reform: Late-Victorian England
and Meiji Japan in a Comparative Perspective”, Annual Bulletin of the Senshu University Institute of Humanities, 37,
2007, 45-60.






Law, Agency and Emergency in British Imperial Politics:
Conflict between the Government and the King’s Court
in Bombay in the 1820s

Haruki Inagaki’

Abstract. Britain’s Indian empire transformed itself in the early nineteenth century: a hybrid
commercial empire of port cities became a sovereign ‘despotic’ rule over the vast inner territories.
This article tries to understand the nature of this transition from the perspective of conflict
between the rule of law and emergency, emphasising the role of the Indians’ legal practices in the
structural transformation of imperial judicial politics. As a case study, it looks at two legal cases
in Bombay in the 1820s in which the government of the East India Company was challenged by
Indian merchants in the King’s Court, which was independent from the Company. The first case
involves a Parsi merchant going against the Company. He demanded compensation for the
Company’s breach of contract in the Second Maratha War. The other case is a Hindu merchant’s
fight against the governor of Bombay and the collector of Poona. The issue was the confiscation
of private property as wartime booty during the Third Maratha War. In both cases, the merchants
used multiple legal methods to realise their demands, and the King’s Court ruled in favour of
them. The judges rejected most of the evidence submitted by the government and claimed that the
King’s Court had the power to check the conduct of government officers in times of war and
emergency. So, in Bombay, the government’s logic of emergency was denied by the judges’ logic
of law. But this heightened the government’s sense of danger, which was still involved in a series
of disturbances and revolts in the Deccan and Gujarat in the 1820s. The government appealed the
cases to the Privy Council in London, and the decisions were overturned. This meant that the rule
of law was nullified and the logic of emergency was sanctioned in the appellate structure of the
empire. By looking at these developments, I argue that the Indians’ agency in using the law
against the government and the King’s Court’s support for it resulted in weakening the control of
civil law over the government and its officers.

Introduction

Historians have suggested that the mode of colonialism in India crucially changed in the
late eighteenth and early nineteenth centuries: hybrid, plural and networked colonial politics
centred on maritime coastal cities was transformed into a sovereign, bureaucratic and
militarist territorial domination based on ‘colonial knowledge’.1 Legal historians have given

*  Ph.D Student, King’s College London, UK.

1 C. A. Bayly, Imperial Meridian: The British Empire and the World 1780-1830, Harlow, 1989; Radhika Singha, 4
Despotism of Law: Crime and Justice in Early Colonial India, Oxford, 1998; Robert Travers, Ideology and Empire in
Eighteenth-Century India: The British in Bengal, Cambridge, 2007; Jon E. Wilson, The Domination of Strangers:
Modern Governance in Eastern India 17801835, Basingstoke, 2008; Philip J. Stern, ‘Rethinking Institutional
Transformations in the Making of Modern Empire: The East India Company in Madras’, Journal of Colonialism and
Colonial History, 9: 2, 2008.
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a fresh insight on this transition by pointing out a parallel development: hybrid and
multi-centred legal pluralism in the eighteenth century was transformed into a more
state-centred sovereign form of justice in the early nineteenth century.” This transition
entailed a significant consequence: British colonialism became more despotic in the early
nineteenth century. The civil government was subordinated to garrison-state militarism, and
the executive was allowed discretion to pursue its fiscal-military imperatives unrestrained by
the judiciary.3 An earlier attitude of enlightenment universalism was replaced by utilitarian
liberal authoritarianism, justifying the colonial state’s despotic rule which would have been
regarded as unconstitutional at home.* Understanding the nature of this transition has been
one of the most important themes of British imperial history.

The key to understanding this transition is the dilemma of the ‘rule of law’ and
‘emergency’. Political theorists and postcolonial scholars have pointed out that there was no
rule of law in the colonies—colonialism was a ‘state of exception’ in which the colonised
were debased to the disposable and exterminable ‘bare life’.> While some historians
counter-argue that the rule of law actually reduced the coerciveness of the British colonial
rule,’ others endorse it by emphasising the vast amount of evidence of everyday violence.”
But a more persuasive line of argument is offered by Nasser Hussain, who examines the
cases of martial law and suspension of habeas corpus in colonial India and argues that the
state of emergency was not outside the rule of law but constitutive of it} Lauren Benton and
Mark Condos further elaborate that the logic of war and emergency was incorporated into a
new conception of the rule of law in nineteenth-century colonies; the state of exception at the
moment of conquest was institutionalised in the civil government of the post-conquest era.’

The problem of this historiography is that the relationship between the rule of law and
emergency has not been sufficiently contextualised, and the driving force of the

2 Lauren Benton, Law and Colonial Cultures: Legal Regimes in World History 14001900, Cambridge, 2002; Gagan D.
S. Sood, ‘Sovereign Justice in Precolonial Maritime Asia: The Case of Mayor’s Court of Bombay 1726-1798’,
Itinerario, 37: 2,2013, 46-72. See also, Lisa Ford, Settler Sovereignty: Jurisdiction and Indigenous People in America
and Australia 1788—1836, Cambridge Mass, 2010.

3 Bayly, Imperial Meridian; Douglas M. Peers, Between Mars and Mammon: Colonial Armies and the Garrison State
in India 1819-1835, London, 1995; Robert J. Smith, ‘John Bull’s Proconsuls: Military Officers who Administered the
British Empire 1815-1840°, Kansas State Univ. PhD thesis, 2008; Mark Condos, ‘British Military Ideology and
Practice in Panjab c. 1849-1920°, Cambridge Univ. PhD thesis, 2013.

4 Eric Stokes, The English Utilitarians and India, Oxford, 1959; Uday Singh Mehta, Liberalism and Empire: A Study in
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Liberalism in Britain and France, Princeton, 2005; Karuna Mantena, Alibis of Empire: Henry Maine and the Ends of
Liberal Imperialism, Princeton NJ, 2010.

5  Johan Geertsema, ‘Exception, Bare Life and Colonialism’, in Emergencies and the Limits of Legality, ed. Victor V.
Ramraj, Cambridge, 2008, 337-59.

6  R. W. Kostal, Jurisprudence of Power: Victorian Empire and the Rule of Law, Oxford, 2005; Martin J. Wiener, 4n
Empire on Trial: Race, Murder and Justice under British Rule 1870—1935, Cambridge, 2009.

7  Elizabeth Kolsky, Colonial Justice in Britain: White Violence and the Rule of Law, Cambridge, 2010; Jonathan Saha,
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transformation remains unclear. Historians have pointed out that the colonial government
had a desire to retain power of discretionary intervention in times of emergency, but this is
often assumed just by referring to abstract theories of state and state-formation.'® Besides,
although most of the studies have centred on the analysis of the British ‘colonial state’ as a
monolith, the British authority was unstable and fractured in this period, and the conflict
within the British was as important as the conflict between the British and the Indians in
shaping the future form of governance.11 Relatedly, while Foucauldian scholars have
produced rich scholarship on colonial governmentality (internal exertion of power through
knowledge), this should not divert our attention from the dimension of sovereignty (external
exertion of power through coercion) and officials’ anxiety about it.”> More attention should
be paid to the interactions between multiple actors in practical circumstances which
suppressed the rule of law and strengthened the logic of emergency. More specifically, to use
A. V. Dicey’s criteria, we need to examine how and to what extent the British imperial and
colonial governments denied predominance of regular law, exempted their servants from
municipal courts, and constructed colonial constitutions which were not based on the natural
rights of the subjects."

Recent studies of social history of law in India give us a useful perspective, as they tell us
that the agency of the Indians was the driving force of the dynamics of social changes in
colonial legal history. The Indians actively used the court of law in business and demanded
new legislations, which led to the remodelling of social and economic institutions.'* The
British court was popular as a means of dispute resolution because the British judges could
not understand the details of the cases and the Indian litigants could easily manipulate the
result.” Thus, the social policy of the colonial government often involved complex and
protracted negotiations with the Indian groups, particularly in the realms of family, property,
charity and caste.'® The everyday legal practices of Indians shaped the political culture of

10 Hussain, Jurisprudence of Emergency; Benton, Search of Sovereignty; Mithi Mukherjee, India in the Shadows of
Empire: A Legend and Political History 1774—1950, Oxford, 2009.

11 Wilson, Domination of Strangers; Frederick Cooper and Ann Laura Stoler, eds., Tensions of Empire: Colonial
Cultures in a Bourgeois World, Berkeley, 1997; Zoé Laidlaw, Colonial Connections 1815—45: Patronage, the
Information Revolution and Colonial Government, Manchester, 2005.

12 Deana Heath, ‘Bureaucracy, Power and Violence in Colonial India’, in Empires and Bureaucracy from Late Antiquity
to the Modern World, ed. Peter Crooks and Tim Parsons, Cambridge, 2016; Jon Wilson, ‘The Temperament of
Empire: Law and Conquest in Late Nineteenth Century India’, in Subjects, Citizens and Law: Colonial and
Postcolonial India, ed. Gunnel Cederlof and Sanjukta Das Gupta, London, 2016.

13 A.V.Dicey, Lectures Introductory to the Study of the Law of the Constitution, ed. J. W. F. Allison, Oxford, 2004.
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Late Eighteenth-Century Madras’, Modern Asian Studies, 37: 3, 2003, 513-50; Tirthankar Roy, ‘Indigo and Law in
Colonial India’, Economic History Review, 64: S1, 2011, 60-75.

15 Pamela G. Price, ‘The “Popularity” of the Imperial Courts of Law: Three Views of the Anglo-Indian Legal Encounter’,
in European Expansion and Law: The Encounter of European and Indigenous Law in 19th- and 20th-Century Afiica
and Asia, ed. W. J. Mommsen and J. A. De Moor, Oxford, 1992, 179-200.
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particular legal institutions,'” as well as their identities."® In summary, the social, economic
and political life of Indians was deeply embedded in the colonial state’s legal framework,
and the active participation of the Indians in this ‘self-conscious site of contestation’
produced changes in colonial legal institutions. ' Based on these insights, this article
emphasises the role of Indian agency and legal practices in provoking the transition to
despotism in the colonial judicial structure.

This study looks at two cases in the 1820s in which Bombay merchants and bankers used
the King’s Court to challenge the government. The King’s Court was established by royal
charters independently from the East India Company (EIC). It had jurisdiction over
Europeans and Indians in the presidency town of Bombay, while the rural districts (mofissil)
were under the jurisdiction of the Company’s Court. However, the Indians in the mofissil
came to Bombay and instituted suits in the King’s Court for various purposes, and the King’s
Court started to claim their extended jurisdiction, causing frictions with the Company’s
judicial authorities.”” The most notorious was the battle between Elijah Impey’s Calcutta
Supreme Court and Governor Warren Hastings.21 In this context, the King’s Court was an
institutional embodiment of legal pluralism.

In the first case, a Parsi merchant sued the government for breach of contract during the
Second Maratha War (1803—05). In the second case, a Hindu merchant/banker filed a suit to
recover personal property that was confiscated as wartime booty in the Third Maratha War
(1817-18). Naturally, the government’s conduct in times of war and emergency became the
main issue in the court. In both cases, the King’s Court ruled in favour of the merchants, the
government appealed to the Privy Council in London, and it overturned the decisions in
Bombay. Nonetheless, the effect of these cases was not small. The Indians became confident
that the King’s Court would support their claims, while the government started to fear that
their authority would be impaired and a huge amount of losses would be incurred by paying
out compensation in the future.

I examine how the merchants tried to realise their demands inside and outside the King’s

17  Arthur Mitchell Fraas, ““They have Travailed into a Wrong Latitude’: The Laws of England, Indian Settlements and
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an Interracial Family, Cambridge, 2011; Mitra Sharafi, Law and Identity in Colonial South Asia: Parsi Legal Culture
17721947, Cambridge, 2014.
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Imperial Historiography’, Historical Journal, 55: 3, 2012, 807-30 at 822; Nandini Chatterjee and Lakshmi
Subramanian, ‘Law and the Spaces of Empire: Introduction to the Special Issue’, Journal of Colonialism and Colonial
History, 15: 1,2014.
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Court and how the judges and the government responded to it. I contend that the Bombay
merchants’ use of the King’s Court caused a sense of crisis among the government officials.
Particularly, they were concerned about the judges’ interference in the government’s military
operation in times of emergency, as the government was still involved in a series of
disturbances and revolts in the Deccan and Gujarat in the 1820s. I suggest that the
government’s sense of danger about the alliance between the Indians and the King’s Court in
such circumstances was an important context in which the King’s Court’s logic of law was
suppressed and the government’s logic of emergency was sanctioned in the appellate
structure of the empire. I use the Bombay government’s consultations in the India Office
Records to reconstruct the process of negotiation in Bombay and to examine the
government’s discourse. Published reports of the judgements in the Oriental Herald and the
Asiatic Journal are used to analyse the judges’ discourse. The Privy Council Printed Papers
are used to examine the debate in London.”

Articulating the King’s Court’s Identity: The Case of Cursetjee Manockjee

The first case is Cursetjee Manockjee v. EIC. Cursetjee Manockjee, a Parsi merchant,
became the government contractor for the provision of rice in December 1802. In the next
year, the Second Maratha War broke out. The Bombay government was requested rice by
Arthur Wellesley (later Duke of Wellington) for his Madras army, then stationed at Poona.
Manockjee sold rice at the market rate, which was two rupees per bag cheaper than the
contract rate, because he was told that it was not for public use. However, he later realised
that the rice was supplied to the army and demanded compensation in 1804. This conflict,
known as ‘the rice case’, continued for more than 25 years. Manockjee resorted to the King’s
Court when his claim was repeatedly rejected by the government. He sent several petitions to
the government demanding for the principal sum of Rs 1,48,000. The Bombay government
only admitted Rs 12,500. Manockjee also sent a petition to the Court of Directors in 1809,
but they just increased the amount to Rs 43,500 in 1814. Manockjee finally instituted a suit
in the Recorder’s Court in 1820.”

Manockjee was an important figure in the government’s war efforts, as he was also in
charge of supplying clothes, foods, military goods and ballast to various government
depr:lrtments.24 As Randolph Cooper has shown, the EIC’s military logistics increasingly
relied on Indian-based military manufacturing, and the government had to be sensitive in its
relationship with civilian contractors such as Manockjee.”> Furthermore, he was also

22 The High Court Records of the Maharashtra State Archives including the proceedings of these cases are not catalogued
and therefore inaccessible. Newspapers Bombay Gazette and Bombay Courier do not contain the court proceedings.

23 Gov to Court of Directors [CoD], Bombay Military Letter [BML], 25 Mar. 1825, IOR/L/MIL/3/1725.

24 Bombay Government [Gov] to George Norton, Advocate General, 21 June 1823, Bombay Military Consultations
[BMC] 25 June 1823, 3655-60. Unless otherwise stated, references of government consultations are to British Library,
India Office Records, Proceedings and Consultations [IOR/P].

25 Randolf G. S. Cooper, ‘Beyond Beasts and Bullion: Economic Considerations in Bombay’s Military Logistics 1803’,
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important as a leader of the Parsis in Bombay, who dominated the city’s commercial
activities, such as shipbuilding and cotton, silk and opium trade with China.”® He was a
member of the Parsi Panchayat (‘council of elders’) between 1818 and 1845. So the
government’s relationship with the business community was also potentially destabilised by
this prolonged conflict.

The rice case was one of many claims demanded by Manockjee. He used multiple legal
methods to realise his demands. First, he filed an equity suit in the Recorder’s Court for his
distillery claim, which was settled in his favour. Second, he claimed compensation for
barracks which he built during the Second Maratha War. It was settled in 1825 by arbitration
and the government paid Rs 2,40,000, including 6% compound interest.”’ Third, he filed a
suit in the Recorder’s Court against the government for his provision of sandals during the
war. He demanded Rs 15,000, but the ruling was in favour of the EIC*®

The point is that Manockjee was well acquainted with British legal procedures. He could
use various legal tools to claim his demands both inside and outside the court. He filed his
claims in multiple divisions in the Recorder’s Court, and at the same time he sought
alternative dispute resolutions outside the court. Arbitration was his preferred method. In the
barrack claim, he proposed that he would accept a pension instead of reducing the rate of
interest. In the rice case, he proposed that he would accept the result of the trial if the
government would abandon their appeal to the Privy Council. In these endeavours,
Manockjee collaborated with his attorney, Frederick Ayrton, whose critical attitude towards
the government was notorious among government officials.

Manockjee succeeded in the Recorder’s Court, but only the second time. It was first
examined by Recorder Anthony Buller in 1822. He did not admit compensation for supply to
the Madras army and awarded Rs 47,000 with 6% simple interest, or a total Rs 1,00,000.
Manockjee applied for a new trial. It was held in 1823 before Edward West, a newly arrived
recorder. He was an important figure in Bombay in the 1820s. He experienced a series of
conflicts with Governor Mountstuart Elphinstone over various issues such as policing and
press regulation.29 In the trial, West overturned all objections of the government and judged
in favour of Mamockjee.30 He awarded the full principal of Rs 1,48,000 with 9% compound
interest, which amounted to Rs 5,27,000 in total. It was significantly higher than Buller’s

Modern Asian Studies, 33: 1, 1999, 159-83.
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Major Moor; that Manockjee lost his remedy by his negligence in bringing the claim in earlier time; and that the
purchased rice was supplied for the Madras troop and therefore not within the contract.
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former award.”’

The judgement was characterised by two points. First, West articulated the King’s
Court’s identity in his criticism of the government. He said that the government treated
Manockjee ‘throughout the whole of the business most unjustly ... [and] shamefully’. He
emphasised the timidity of Indians facing the tyranny of the EIC. For them, the ‘government
and despot are synonymous’; he could ‘readily believe that nothing but the severe distress, or
the grossest injustice’ drove him to legal actions.”” In such a situation, the raison d’étre of
the King’s Court was as follows:

I cannot allow it to be supposed for a moment that in this Court, the King’s Court
instituted as it has been by the Crown and Legislature of Great Britain, mainly for the
very purpose of giving the natives of this country redress against the Company and the
Company’s servants, I say I cannot allow it to be surmised that the meanest or poorest
native would not at any period of the existence of this Court obtain a full measure of
justice against the Government.™”

In this way, West identified the King’s Court as the sole protector of the Indians
oppressed by the Company. This self-fashioning became the ideological basis of the judicial
review over the conduct of the government in the 1820s.

However, this did not mean that West was totally in favour of Manockjee. Manockjee
explained that the delay in filing the suit was partly due to his having sought redress from the
Court of Directors in Britain. He tried to use every means to recover his damages and did not
regard the King’s Court as the only means of redress. Rather, the structure of dual or multiple
powers was essential for his judicial and political manoeuvre, because he could resort to an
authority to challenge another. However, the judge said that it was not necessary, ‘as this Court
was always open to him’** It is hinted here that he did not approve of Manockjee’s forum
shopping and tried to impress on him that the King’s Court was the only supreme tribunal in
the presidency. West’s conception of the King’s Court as the defender of natives was
accompanied by his assertion that the King’s Court held sovereign status in the presidency.

The second point was that West based his argument on Indian practices and usages,
rather than English precedents. The issue was concerned with Manockjee’s claim on the
interest on unliquidated damages. According to English case law, he was not entitled to the
interest, but West articulated that the court of law in India should not be hindered by English
precedent, ‘especially as a very different practice has prevailed in the Courts of India’. In
effect, West advocated a system of Indian common law, distinct from the English one, which
was to be formed by the King’s Court.

31 Oriental Herald, 3, 1824, 267.

32 Ibid., 269.

33 Ibid., 269-70.

34 Ibid., 270.

35 West even criticised the English practice based on the Indian usage; he said that the distinction between liquidated and
unliquidated damages originated more in technical forms of action, rather than difference in principle. Ibid., 268-9.
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This attitude was supported by the non-official community in Bombay.36 The other two
aldermen judges, Benjamin Philipps, a surgeon, and William Ashburner, a merchant,
decided more favourably than West on the matter of interest.”’ British merchants and
lawyers testified in favour of Manockjee. David Malcolm, a member of an agency house,
stated that the interest should be compound rather than simple. James Henry Crawford, of
one of the large agency houses, also stood as a witness for the plaintiff. John Sandwith, an
attorney, even said that although he did not know the cases in which an interest was charged
on unliquidated debts, it might have been so.*®

The government officials expressed several concerns about the judgement. First, the
Indians’ litigiousness was troublesome. Francis Warden, a member of the governor’s council,
commented that the Indians were not timid in making lawsuits against the government; on
the contrary, they had well understood the value of the King’s Court and had fearlessly gone
to the court and made suits against the government in the same way as against a private
individual.*® Second, West’s award of compound interest was problematic because the same
high rate of interest might be awarded in Manockjee’s other claims.*

But the government was most alarmed by the King’s Court’s interference in the military
operation of the government in a time of war. The government contended that a contract
made before war broke out should not be extended to the emergency supplies in a time of
war. Manockjee insisted that the terms of contract should be broadly interpreted and the
supply in wartime should be included. West supported Manockjee, which meant that the
King’s Court could review the government’s military discretion and order compensation
retrospectively. To make matters worse, the judge had an erroneous understanding of the
military constitution. Warden explained that, while the three presidencies were totally
independent in terms of military command and economy, West misconceived that the Indian
army was one and the same and the damages incurred from supply to any army in any
presidency should be compensated by the British government in India.*'

In a move that was designed not only to deny the merchant’s claim for interest, but also
to maintain the distinction between the civil and the military and to keep its autonomy and
discretion in cases of emergency, the government prepared to appeal to the Privy Council,

36 For the radical culture of the presidency towns, see, for Calcutta, P. J. Marshall, “The Whites of British India 1780—
1830: A Failed Colonial Society?’, International History Review, 12: 1, 1990, 2644, and, for Bombay, C. A. Bayly,
‘Bombay’s “Intertwined Modernities” 1780-1880°, in Trans-Colonial Modernities in South Asia, ed. Michael S.
Dodson and Brian A. Hacther, London, 2012, 231-48. Bayly briefly mentioned the Cursetjee Manockjee case in his
Recovering Liberties. C. A. Bayly, Recovering Liberties: Indian Thought in the Age of Liberalism and Empire,
Cambridge, 2012, 82-3. But Bayly’s argument that the Indian merchant claimed ‘right to trade as British subjects’ is
inadequate as it identified the claim of the London radicals with that of merchant himself, ignoring the discursive
function of network.

37 They admitted interest between 1804 and 1815. West only admitted it between 1804 and 1809. Oriental Herald, 3,
1824, 269.

38 IOR/L/L/Box 620 (92), Appendix to respondent’s case, 21-3.

39 Warden said the same tendency was observed in the mofussil as in the presidency. Warden, minute, 17 Apr. 1825,
BMC 4 May 1825, v25.

40 Morgan to Gov., 31 Mar .1825, BMC 4 May 1825, v20.

41 Warden, Minute, 14 May 1823, BMC 21 May 1823, 3025-54.
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the final court of colonial legal affairs.” In the appeal paper, it insisted that the terms of the
contract could not be applied to ‘an extraordinary and accidental supply of rice’ to the
Madras army. It also argued that the judgement was ‘contrary to the established rules of the
law of England respecting the allowance of interest’.”

The appeal was granted in the Recorder’s Court in June 1823, but the debate in the Privy
Council did not start until June 1828. During the interval, Manockjee continued his
negotiation with the government. First, Manockjee published an open letter to the governor
of Bombay in the Oriental Herald to abandon the appeal; he also proposed lowering the rate
of interest if the government would not appeal.44 After these attempts failed and the appeal
was lodged, he published an open letter to the Court of Directors in the Oriental Herald in
December 1826. Manockjee actually demanded more in the letter. He requested that they
order the Bombay government to pay the additional five years’ interest, which was rejected
by the King’s Court.® This meant that Manockjee was trying to pit the Company against the
King’s Court to increase the amount of compensation. Manockjee also tried to get support
from a director of the EIC, John Morris, a former Bombay civil servant.*

Meanwhile, the radicals in London picked up the case as an example of the Company’s
oppression of the Indians. The main organ of their criticism was the Oriental Herald, a
monthly journal edited by James Silk Buckingham, a central figure of colonial reformers in
this period.*’ It reported West’s judgement and Manockjee’s open letter, and the editor also
published an article titled ‘Fraudulent and Disgraceful Transaction of the Bombay
Government’, in which he linked Manockjee’s case with his cause of the freedom of the
press in India.*® In this way, Manockjee’s case gradually became famous in London as well
as in Bombay. In such a situation, the discussion in the Privy Council was held before Judge
John Leach, whig Master of the Rolls.

First, it is important to note that the government’s claim of military emergency was
rejected by the court. It shows that the Privy Council cannot simply be equated with the
government. J. B. Bosanquet, the EIC’s standing counsel, emphasised that it was ‘an
extraordinary demand’ made ‘in a sudden emergency’ outside the contract.”’ But Judge
Leach rejected the view, as it was not supported by the evidence submitted to the court.”® He
decided that Manockjee was entitled to full compensation for the principal.”’

As for the interest, however, the Privy Council reversed the decision of the Recorder’s

42 For the role of Privy Council in the colonial jurisprudence, see Peter Anthony Howell, The Judicial Committee of the
Privy Council 1833-1876: Its Origins, Structure and Development, Cambridge, 1979; Bonny Ibhawoh, Imperial
Justice: Afiicans in Empire’s Court, Oxford 2013.

43 IOR/L/L/Box 620 (92), Case of the appellant, the first and fifth reasons of appeal, 14-15.

44 Oriental Herald, 3, 1824, 270—4; Morgan to Gov, 12 May 1823, BMC 21 May 1823, 3025-54.

45 Oriental Herald, 10, 1826, 578-88.

46 Cursetjee to Morris, 26 Jan. 1825, IOR/L/L/Box 620 (92), unbound correspondence, 41-42. This letter was not
answered.

47 Bayly, Recovering Liberties, chapters 2 and 3.

48  Oriental Herald, 3, 1824, 189-200.

49 TOR/L/L/Box 620 (92), Proceedings of Privy Council debates, II, 14 June 1828, 55.

50 Ibid., 57, 63, 81-2.

51 IOR/L/L/7/761, Copy of judgement at the Privy Council by the Master of the Rolls, 21 June 1828, 2-3.
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Court. The debate in the chamber was decidedly moralistic on this matter, chiefly due to the
speech of Thomas Denman, counsel for Manockjee, who embodied the age of reform in the
legal world.”* He criticised the case for being detrimental to the confidence of Indians
towards the British legal system, stating that ‘the forbearing creditor’ should be compensated
by ‘the fraudulent debtor’, or otherwise it would induce creditors to instantly resort to a legal
action without giving their opponents a chance to settle the issue.” But Judge Leach was not
persuaded. He argued that the interest on the unliquidated damages should not be allowed,
because

if such a usage had prevailed, it is the duty of this court as the court of ultimate Appeal
from India, to reform that usage and to declare that without the special authority of the
Legislature in this country such a usage if it had prevailed would have been illegal.>*

This self-proclaimed role as the reformer of Indian legal practice led the Privy Council to
reject the Manockjee’s argument. Leach was not an enthusiastic reformer in Britain,” but
his defence of British legal practice resulted in the reform of Indian practice. As historian
Ravinder Kumar argues, a conservative in Britain could be a reformer in India.” In this
sense, he shared the Court of Directors’ anxiety over West’s judgement, which involved ‘a
doctrine of such dangerous tendency and so subversive of all the means of check and
controul established by the constitution’.”’ As a result of the judgement, compensation for
Manockjee was reduced from Rs 5,27,000 to Rs 1,48,000. Manockjee petitioned that the
next governor, John Malcolm, reverse the Privy Council’s decision, as it was ‘given either in
total ignorance or direct disregard of the established usage and practice’. However, the
government did not listen and decided that he should refund the money to the government in
18 years with annual payments of Rs 25,000.™

Despite the failure of realising its claim, the case of Cursetjee Manockjee was important
as an initial attempt of Bombay merchants’ resorting to the King’s Court to challenge the
government. It heightened the government’s anxiety about the King’s Court’s interference,
especially because they feared that their conduct in wartime would be shackled by the
ignorant civil authority’s inspection. On a deeper level, this different recognition of the
military constitution indicated that the King’s Court and the government had different views
on British sovereignty in India. West thought that the governments in different presidencies
constituted a unitary polity which had sovereignty all over India. Furthermore, the

52 Denman was a whig lawyer, common serjeant of London, who supported the Irish cause, criminal law reform, fight
against corruption and abuses, and above all, abolition of the slave trade. He drafted the first reform bill as Attorney
General in 1831. Gareth H. Jones, Vivienne Jones, ‘Denman, Thomas, first Baron Denman (1779—-1854)’, ODNB.

53 IOR/L/L/Box 620 (92), Proceedings of Privy Council debates, 111, 14 Jun 1828, 58-9, 95-7.

54 1OR/L/L/7/761, Copy of judgement at the Privy Council by the Master of the Rolls, 21 June 1828, 4.

55 Michael Lobban, ‘Leach, Sir John (1760-1834)’, ODNB.

56 Ravinder Kumar, Western India in the Nineteenth Century: A Study in the Social History of Maharashtra, London,
1968.

57 CoD to Gov, 15 Oct 1828, IOR/L/L/Box 620 (92).

58 Monackjee to Gov, 8 July 1829, and Monackjee to CoD, 23 Aug. 1831, IOR/L/L/7/761.
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government of India was identical to the government of England. The territorial sovereignty
of the British had already been established in his view. Within that territory, the sovereign
justice of the King’s Court should be available for all of the King’s subjects. On the other
hand, the government’s understanding of the British constitution in India was pluralist. The
Bombay government was distinguished from the governments of Bengal and Madras. This
assumption of plurality was related to the officials’ view of Indian politics. It was based on
the idea that the British government was still essentially a regional power among other
Indian chiefs. Their supremacy was still more nominal than real. Justice should be arranged
in accordance with the reality, where different chiefs shared sovereignty with the
government.59 This contrast of civil and military visions of Indian politics was more
noticeably disputed in the next case between another Bombay merchant and the government.

Refuting the Government’s Military Ideology:
The Case of Amerchund Bedreechund

The other notable case in which a Bombay merchant/banker sued the EIC and its higher
officials was the case of Amerchund Bedreechund v. Mountstuart Elphinstone, Henry
Dundas Robertson and the East India Company. The process was similar to the Manockjee
case: the native merchant petitioned the government to realise his demand; the government
rejected it; the merchant resorted to the King’s Court; the King’s Court decided in favour of
the merchant; the government appealed the Privy Council; the Privy Council reversed the
decision of the King’s Court. The King’s Court’s interference in the military affairs was also
the main issue of dispute. The contrasting visions of Indian society became the focus of
debate in the court room, and the government’s military conception of society was
challenged by the King’s Court’s civilian perspective.

The case originated in the capture of a Peshwa’s treasurer during the Third Maratha War.
In 1817, Narroba Outia, the treasurer, was in charge of the fort at Rhygur when it was
besieged by British troops. Narroba agreed to the terms of capitulation and surrendered the
fort; the treasure was captured by the British army. However, Captain Robertson, the
collector, judge and magistrate of Poona, suspected that Narroba hid some of the treasure in
his house at Poona. Robertson searched Narroba’s house and found a large sum of gold.
Robertson seized it as booty of war. Narroba claimed it was his private property, demanded
compensation and started to complain about the harsh treatment he received from Robertson.
Narroba sent petitions to the Deccan Commissioner, William Chaplin, who made an inquiry
in November 1819 and rejected Narroba’s claim. Narroba filed a suit in the Recorder’s Court
in 1822 but died soon afterward and the case was not heard. His trustee, Ameerchund

59 For the sharing of sovereignty, see André Wink, Land and Sovereignty in India: Agrarian Society and Politics under
the Eighteenth-Century Maratha Svarajya, Cambridge, 1986; Ajay Skaria, Hybrid Histories: Forests, Frontiers and
Wildness in Western India, Oxford, 1999.
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Bedreechund, a Hindu banker and merchant,60 sued the EIC in the Supreme Court in 1826.%

The trial of Amerchund Bedreechund v. Elphinstone, Robertson and EIC decided in
favour of the plaintiff. Bedreechund employed James Morley, notorious for his
anti-government attitude, and another barrister as his counsel. The Company was defended
by George Norton, Advocate General, and two other barristers. This meant that five out of
the seven barristers in Bombay were involved in the case. The trial was held between the
25th of September and the 14th of November 1826, and the judgement was given on the
28th of November 1826. Morley harangued that the defendants were guilty of exercising
illegal authority; Robertson’s atrocity was only comparable to the deputies of the French
Revolution. He continued that this trial would prove that the Supreme Court had the
authority to redress their injustice; hundreds of similar cases were to be applied and
thousands of people would come to complain their torts against the Company.”* Edward
West, the chief justice, and Charles Chambers, the puisne judge, endorsed this view and gave
a judgement in favour of Bedreechund. The court ordered the defendants to pay Rs
17,50,000, with costs of Rs 16,000.%’

The judgement was based on three points which highlight the difference between the
judges and the government over the law and governance in the newly conquered territories.
Firstly, West strongly criticised the Company’s oppressive treatment of Naroba, which was,
according to him, ‘the most important feature of the case’. He detailed Robertson’s
oppressions and criticised the Deccan Commissioner’s examination for also being
unreasonably harsh. He concluded that, as the confession of Naroba was obtained ‘by means
the most illegal and oppressive’, it was not proven that the money was the Peshwa’s.”

Secondly, West argued that the government’s seizure of Narroba and his property
occurred after the end of the war. Citing Lord Mansfield, West argued that Poona was
already in a state of peace because: (1) a proclamation had been issued by Governor
Elphinstone, which promised that ‘all property, real or personal, will be secure’, and (2) the
courts of justice had been introduced. Therefore, Narroba had ceased to be an alien enemy
when he was captured, and thus he should have been under the protection of the government
as a King’s subject. West added that the seizure was not based on jure belli, since Naroba
was under the protection of the conqueror, and rejected the government’s claim that the
seizure was done bona fide as booty.65

The judges’ third and most important argument was that the King’s Court had
jurisdiction over the government’s military operation. West articulated that the acts of a

60 He dealt with piece goods, joys, jewels and precious stones both in Bombay and Poona. Maharashtra State Archives,
High Court Record, Supreme Court equity bundle, 1829, no. 97/82-86.

61 There was another related case in the King’s Court, King v. Bedreechund, which I do not discuss in this article because
the major points of controversy were the same.

62 George Norton, Advocate General, to Gov, 30 Nov. 1826, Bombay Political Consultations [BPC], 6 Dec. 1826, v57.

63 The judgement is printed in the Oriental Herald, 14, 1827, 1-40; 2 State Trials, 370—458. Citations below are from the
former.

64  Oriental Herald, 14, 1827, 12-18.

65 Ibid., 19-21.
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government were subject to the jurisdiction of municipal courts. In order to emphasise the
tyrannical nature of the claim of the government, he quoted Mansfield’s judgement in
Fabrigas v. Mostyn, which stated that ‘to maintain here that every governor, in every place,
can act absolutely; that he may spoil, plunder, affect their bodies and their liberty, and is
accountable to nobody, is a doctrine not to be maintained’.®®

Judge Chambers went further to insist that it was not the government but the King’s
Court that had the power to decide on the state of exception. He admitted that the officers
should be allowed latitude of conduct in times of war, but this should not be applied in every
case: ‘such exceptions, however, when they occur, must be shown to rest upon their proper
and distinct grounds, and cannot be presumed to be right unless the particular expediency or
necessity is pointed out’.®” In other words, if the King’s Court declared so, any acts of the
government in times of war could be amenable to its jurisdiction. These arguments by West
and Chambers were important, as they would enable the King’s Court to check the
government’s wartime activities. This assertion of military jurisdiction generated a strong
sense of danger among the government officials.

The problem was that, as in the case of Manockjee, the government could not prove the
state of war because of the court’s rulings of evidence and therefore could not protect their
officers from the suit in the King’s Court. Advocate General Norton reported that much of the
defendant’s evidence was unfairly rejected by the court. For example, the correspondence of
the government officials and even the government’s proclamation in the Deccan were rejected
because the originals were not produced. He explained that since it was almost impossible to
prove the very existence of war, and thus the rights of war and conquest, all future proceedings
of the EIC servants in these emergencies were to be judged by the mere municipal law, rather
than as acts of state in bona fide execution of the rights of war.*®

Furthermore, Elphinstone had to worry about a more direct surveillance of the military
operation, as Bedreechund demanded the government to produce its confidential papers
relating to the war as evidence. Elphinstone cautioned that ‘if the records of every
department are once placed at the mercy of every attorney who makes an application to the
Supreme Court, there can be no secrecy in any affair, foreign and domestic, and no
confidence in our own deliberations, or in the persons with whom we have to communicate
in any transaction’.*”’

Elphinstone’s anxiety was based on his understanding that the Deccan was still in a state
of war. He pointed out that the judges had a false view of the state of Poona. It was ‘the
turbulent capital of a country of which the conquest was still in progress’.” Indeed, the
Deccan in the 1820s was still in a state of crisis. Highway robberies by the ‘hill tribes’, such
as the Bhils and the Ramusis, were prevalent, and in 1824, as a development of the Burma

66 Ibid., 22-3.

67 Ibid., 30-1.

68 Norton to Gov, 30 Nov. 1826, BPC 6 Dec. 1826, v57.

69 Elphinstone, minute, 19 Sep. 1826, quoted in Thomas Edward Colebrooke, Life of the Honourable Mountstuart
Elphinstone, London, 1884, ii, 182.

70  Elphinstone, minute, [22 Jan 1827], BPC 14 Feb. 1827, v96.
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War, there was a rumour that a brother of the Peshwa would ally with the Pindari (another
major hill caste) and rise against the British.”' In the same year, the British Political Agent
was killed in a large scale rebellion in Kittur in the Deccan.” In such a situation, the priority
of the government in the area was to maintain its tranquillity, and thus the government’s
military operation should be free from the vigilant eyes of the King’s Court.

Elphinstone anticipated a difficult situation in which the government officials would be
involved in the future. He vindicated Roberson’s conduct in the ‘arduous situation at a
season between war and peace when he was neither safe from the plots of the enemy nor
from the scrutiny of a municipal court—he had not regulations to direct him and is attacked
for following the practice of the Marrattas by which alone he could be guided’.” In other
words, if they could not sufficiently enforce their military control, they would be preyed on
by their enemies; but if they were too vigilant and too strict in following the military
(Maratha) way of rule, they could be prosecuted in the King’s Court. Elphinstone feared this
legal anomaly in which the government officials would be left with little scope to achieve the
just balance of their military manoeuvre.”*

The case of Amerchund Bedreechund raised another important concern among the
government officials which was not observed in the case of Cursetjee Manockjee: the
summons of the sardars (Indian aristocrats). Towards these ‘real rulers in the coun’cry’,75 the
government took a general policy of conciliation, as their cooperation was essential for
maintaining the order and tranquillity in the localities. The government secured their
privileges and exempted them from the EIC’s judicial process as in the same way as under
the Maratha polity.76

In the case of Bedreechund, however, the King’s Court summoned the sardars and their
subordinates to Bombay, including the most powerful of them, Chintaman Rao
Patwardhan.”” If they refused to attend, they might be prosecuted for contempt of court. The
government was particularly concerned about the complaints made by the rajas of Satara and
Vinchorekur. When the servants of the raja of Satara were summoned, the raja expressed his
surprise that it was issued without any previous intimation. The government stated that it
would prevent its recurrence and solicited him to send the witnesses to Bombay. The raja did
s0, but further complained that the judicial business in his court was delayed by it.”® The raja
of Vinchorekur was also told by the agent of Bedreechund that he himself would be
summoned. He complained to the government that ‘this was a great innovation, and that the
chief’s dignity would be entirely ruined in the world should he be obliged to appear at the

71 Dirk H. A. Kolff, ‘Rumours of the Company’s Collapse: The Mood of Dasahra 1824 in the Punjab and Hindustan’, in
Mutiny at the Margins: New Perspectives on the Indian Uprising of 1857: Vol. 1, Anticipations and Experiences in the
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72 Edward W. West, A Memoir of the States of the Southern Maratha Country, Bombay, 1869, 199-203.

73  Elphinstone, minute, [22 Jan 1827], BPC 14 Feb. 1827, v96.
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75 Colebrooke, Elphinstone, i, 250—1.

76 Kenneth Ballhatchet, Social Policy and Social Change in Western India 1817-1830, London, 1957, 210-3.

77 Privy Council Printed Papers, Appendix, TS 11/123.
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bar of the court at Bombay’.79

Receiving these reports, Elphinstone expressed his grave sense of danger. He said these
proceedings would certainly convince the sardars that the Supreme Court could threaten
them and the government had no power to prevent it. In consequence, he continued, chiefs
would feel considerable uneasiness at the Supreme Court’s ‘exercise of sovereignty’ within
their territories and think that the King’s Court was equal to the government. He concluded
that ‘a good deal of the ferment in the Deckan was produced by the general circulation of
these summonses’.*’

Indeed, Elphinstone anticipated that the King’s Court’s interference would provoke a
collapse of the EIC’s rule in the mofussil. He drafted a despatch to the Court of Directors to
obtain an immediate redress.’ He warned that a false impression was spread in the Deccan
that all who were opposed to the government would be supported by the Supreme Court. He
predicted that ‘great confusion will be produced ... [and] it will be necessary for us to keep
up a more vigilant control over the Chiefs and to alter our plan of government to one of great
strictness in all respects’. Elphinstone referred to an example of the raja of Kolhapur, who
was reported to apply to the Supreme Court to set aside his peace treaty with the
government.82 Elphinstone further cautioned that the Indians even believed the alteration of
the government from the EIC to the Supreme Court at the expiration of the charter in 1834.%
These comments illustrate the location of the sense of crisis caused by the King’s Court in
the mofussil: it would unleash the disloyal rallying of the independent chiefs and sardars
around the King’s Court to challenge the government.

So the government appealed to the Privy Council.* Bedreechund had died soon after the
judgement of the Supreme Court, and now his cause was succeeded by his trustees,
Heerachund Bedreechund and Jetmul Anoopchund. They employed reformist lawyers in
Britain in the same way as Cursetjee Manockjee did. Their agent in London was John
Hopton Forbes, solicitor and a relation of radical MP Charles Forbes. John Williams, KC, a
staunch whig who was elected as an MP several times, and Thomas Denman, the counsel for
Cursetjee Manockjee, spoke for Bedreechund and Anoopchund in the court.® The judge
was Lord Tenderden, high tory Lord Chief Justice. The government asserted that the King’s
Court, as the municipal court, did not have jurisdiction over the military conduct of the
government and that their evidence was unfairly rejected. The Bedreechund side reiterated
that the property was Narroba’s and that the seizure was civilly illegal as it was done in
peacetime, not war.®® The trial was held on the 3rd and the 19th of June, and the judgement

79 Eventually the raja was not summoned. W. H. Wathen, Persian Secretary, to Gov, 24 Aug. and 1 Sep. 1826, BPC 21
Feb 1827, v77.
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was given on the 14th of July 1830. The Privy Council overturned the decision in Bombay.

It seems that party politics influenced the decision of the case. The course of debate was
determined by the intervention of Attorney General James Scarlett, newly converted tory
lawyer/politician and protégé of Wellington, whose influence over Tenterden was
notorious.”’” He made a long speech in favour of the EIC.*® Accordingly, Lord Tenterden
judged in favour of the Bombay government, saying that the seizure was a hostile seizure
and that a municipal court had no jurisdiction on the subject.* Bedreechund and
Anoopchund did not abandon their cause there. They connected the Bedreechund case with a
larger political controversy over the distribution of the Deccan Prize Money.90 A month
after the judgement, they petitioned the trustees of the Deccan booty, the Duke of Wellington
and Charles Arbuthnot, which eventually led to another meeting at the Privy Council ”!
However, Tenterden again rejected their argument.92 Wellington’s influence was not small.
He demanded the full attendance of the councillors at the meeting,” and this time his
protégé Scarlett was the counsel for the Bombay government.

In their campaign in London, the Indian merchants collaborated with the radicals. The
case was reported in the Oriental Herald with comments by Buckingham. He argued that it
exemplified the deficiency and corruption of the Company’s judicial system in the mofisssil
run under ‘despotic violence’.”* The radicals also used the case to criticise the corruption of
the Privy Council itself.”> It was also alleged that Joseph Hume ordered Bedreechund and
Anoopchund to write a petition in order to use it in the Commons debate.”® The radicals
emphasised Narroba’s personal calamities and deprivation of his private property and, by
doing so, pointed out the need for reform of the Privy Council.”” The linkage strategy with
the Deccan Prize Money case might be proposed by the radicals, who had used it to criticise
the government before.” In this way, the Bedreechund case was used to vindicate judicial
reforms both at home and in the colony. This did not necessarily mean that the Bombay
merchants identified themselves with the causes of radicals, but it certainly meant that the
Bombay merchants had a specific interest in radicalism in Britain, as it could increase their
means to challenge the government. Nonetheless, the fact remained that, in India, the
government could seize private property without compensation in cases of emergency,
unrestrained by the judiciary.

87 G.F.R. Barker, ‘Scarlett, James, first Baron Abinger (1769-1844)’, rev. Elisabeth A. Cawthon, ODNB.
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90 For the Deccan Prize Money case, see Alfred Kinloch, Abridgment of the Report of the Proceedings in the Case of the
Deccan Prize Money, with Supplementary Papers, etc., London 1864.
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92 2 State Trial, 450-8.
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Conclusion

This article has pointed out that the Indian merchants’ demand for compensation for
damages incurred in times of war resulted in the general debate on the character of British
governance in India. The problem was that, in the midst of 1820s crisis, the government’s
militarist logic of emergency was denied by the judges’ civilian claim of the rule of law. The
officials feared that the King’s Court’s rulings would hinder its conduct of war in the future
and disturb the tranquillity of the newly conquered territories. In the end, the government’s
insistence of state necessity was sanctioned in the appeal cases, and the judges’ alternative
vision of colonial governance was rejected.

These cases illustrate some features of the networks and power involved in imperial
judicial politics. The Bombay merchants actively relied on the imperial network of lawyers
and radicals. In Bombay, those lawyers who had an anti-establishment inclination such as
Attorney Ayrton or Barrister Morley were essential for their challenge to the government.
They were the source of legal knowledge and techniques and acted as agents inside and
outside the court. In London, radical MPs such as Hume, Buckingham and Forbes and
reformist lawyers such as Denman enabled them to access metropolitan journalists, lawyers
and politicians. The network also determined discourse. Especially when the stage was
moved to Britain after the government’s appeal, the contest was put in the metropolitan
ideological and discursive constellation which was distinct from India. It enabled the Indian
merchants to gain support from the radicals, but they were, in the end, defeated by the
conquest ideology of the tories embodied in the solid institutional structure of appeal in the
empire.”

In conclusion, I suggest that the Indian agency which generated the government’s sense
of crisis was the driving force of the transformation of political structure in the long run.
These cases of Bombay merchants were part of a larger story of conflict between the
government and the King’s Court in Bombay in the 1820s. First, the King’s Court criticised
the government’s encroachment of the autonomy of Bombay city, which was governed by
powerful British merchants.'” Second, the collection of revenue in the mofissil was
hindered by the revenue defaulters’ use of the King’s Court to overturn the decree of the
Company’s Court. Third, the King’s Court’s summonses were repeatedly issued to the
sardars, and, to make matters worse, the sardars and independent princes themselves started
to resort to the authority of the King’s Court to challenge the government. The sense of crisis
culminated in the two cases of habeas corpus in 1828, in which the government directly
interfered in the process of the King’s Court. As a result of these conflicts, the government
officials both in India and in Britain realised the need to make a unitary and hierarchical
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H. Shin, S. Majima and Y. Tanaka, Tokyo, 2015, 171-6.
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structure of administration. The charter renewal in 1834 embodied this aspiration, which
subordinated the King’s Court to the governor-general’s legislative council.'” In other

words, the indigenous practices within eighteenth-century legal pluralism generated a new,
sovereign legal system in India in the nineteenth century. A global transition from hybrid to

sovereign legal regimes needs further comparative studies.

12 Britain should also be

included in such comparisons because, as Julian Hoppit’s recent argument on the

vulnerability of property suggests, it also shared many ‘colonial” elements of politics.
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Public Interest in the Debates on
Britain’s Electric Telegraphs Bill of 1868

Kyoko Matsunami’

Abstract. This article explores the enactment process of the Electric Telegraphs Act of 1868.
Private telegraph companies paved the way in the development of the telegraph business after
investing in the system in Britain. It differed from other countries where the government led the
development of the business. The British government managed the telegraph business as a
division of the postal service after nationalisation. It should, however, be noted that the British
Parliament — with almost no confrontation between the Conservative and the Liberal Parties —
approved this compulsory nationalisation under a laissez-faire national policy. In the background,
the general public supported nationalisation with the government managing the business. Only
the telegraphic communication companies and railway companies were opposed. This paper
attempts to clarify the details of the enactment process of the Bill, and analyse the circumstances
surrounding Parliament’s acceptance of a monopoly for electric telegraph services.

Introduction

This study examines the nationalisation of the electric telegraph business in late 19th
century Britain, focusing specifically on legislative procedures pertaining to the Electric
Telegraphs Act of 1868 (henceforth, ‘the Act’)1 and related debates. This nationalisation
was the first case in Britain of establishing a national monopoly through forced acquisition,2
not for military reasons but carried out in order to protect the public interest in the
telegraphic business. The purpose of this study is to elucidate why the government of
Victorian Britain, which was based on the laissez-faire capitalism,3 approved this

*  Researcher, Research and Development Division, Nagoya University Library, Japan.

1 The formal subtitle of the bill was ‘to enable the Postmaster-General to acquire, maintain and work the Electric
Telegraph in the United Kingdom’.
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350-367; James Forman-Peck and Robert Millward, Public and Private Ownership of British Industry 1820-1990,
Oxford and New York: Oxford University Press, 1994; Ira J. Cohen, ‘Toward a Theory of State Intervention: The
Nationalization of the British Telegraphs’, Social Science History, Vol. 4, No. 2, 1980, 155-205; Toyama Y oshihiro,
Igirisu Sangyo Kokuyuka-ron [British industrial nationalisation], Kyoto: Minerva Shobo, 1973. Tooyama said
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nationalisation.

As a result, the ‘publicness’4 of the electric telegraph business played a crucial role in
establishing the modern information infrastructures that facilitated the dawn of the
information society in Britain.

In previous studies on telegraphic communication in Britain, the focal point of research
was how international telegraphic communication, as an international public good, used
submarine cables.” Approaches from the viewpoint of modern world-system theory or
global history theory did not appear until after the 1980s. Although P. K. O’Brien did not
touch upon telegraphic communication, the information distribution of telegraphic
communication was important in the establishment of these international public goods. This
opinion was embraced by Akita.® D. R. Headrick examined the science and technologies
that supported the British Empire; 7 these works showed that the electric telegraph
communication network became an ‘invisible weapon’ of the British Empire. B. Marsden
highlighted the influence of innovations in transportation and communication technology in
the British Empire,® while B. Finn and D. Yang considered the management cables.” These
studies demonstrated that submarine cables constituted one of the important tools of the
British Empire.lo

As will be discussed, electric telegraph communication was recognized in the deliberations
of the Act, not as an international public good but as a public good for public interests. A
number of studies on public utilities policy have touched upon this point. L. J. Tivey and
Sasaki considered the public duty with regards to the electric telegraph business.'' However,
these studies treated the public duty as an early stage of social democratic reform. Moreover, C.
R. Perry emphasized that the General Post Office, which took the lead throughout the 19th
century in expanding bureaucracy, was involved in the enactment of the Bill."?

1997.
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However, this law represented the first time companies were purchased on a national
scale with the approval of British Parliament in the mid-19th century — a period when Britain
was known as a liberal state. Parliament realized that a national monopoly on electric
telegraph services was indispensable to the diffusion of telegraphic communication as a
public good. In spite of strong opposition from private corporations, the nationalisation of
electric telegraph services was eventually established. Political and military factors played no
role in the arguments related to the Bill. The focal point of debates concerning the Bill was
who could manage electric communications efficiently in safe and convenient ways for the
benefit of the people. In other words, the British Parliament prioritized public interest by the
State over the principle of the laissez-faire.

This paper examines the historical records of British Parliamentary Debates,13 as well as
pamphlets published concerning the nationalisation of electric telegraph services. Those who
participated in the debates were Members of Parliament, merchants (particularly from the
Chambers of Commerce of Edinburgh, Liverpool, and Manchester), representatives of
various electric telegraph and railway companies, an economist (William Stanley Jevons),
scientists, and electrical engineers. William Ewart Gladstone, the leader of the Liberal Party,
asked Frank Ives Scudamore, the Assistant Secretary of the Post Office, to draft the original
Bill. The government, the Treasury, the General Post Office, various Chambers of
Commerce nationwide, the Press Association, economists such as Jevons, scientists, and
engineers all approved the contents of this Bill. The Conservative and the Liberal Parties
were also supporting this nationalization. Only the telegraph and the railway companies
remained opposed to it.
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The general public supported and promoted the enactment of the Bill. Various parties
were engaged in the process. Their statements were published in the form of pamphlets,
newspaper articles, and petitions to Parliament. The nationalisation of electric telegraph
services was promoted as a result of actions by those who demanded reasonable, efficient,
and convenient telegraph networks. The focus of the debates was who should run the
business, namely, the British government or British private companies.

Our first purpose is to clarify the enactment process of the Bill as a forced-acquisition in
modern Britain. This issue was not discussed in detail by J. L. Kieve or C. R. Perry.14 The
second purpose is to analyse the circumstances surrounding Parliament’s acceptance of a
monopoly for electric telegraph services. The paper will conclude that Parliament accepted a
government monopoly and approved the Bill to realize and promote the public interest.

The framework of the agreement reached in the debates was as follows. Firstly, electric
telegraph services were nationalised not for the benefit of the state, but for the benefit of the
public. Secondly, the duty of the state was to serve the public interest. Here, ‘public interest’
refers to the interests of the public and the country, not those of the state and the government.
The government worked through the Post Office system to promote the public interests
vis-a-vis electric telegraph services.

1. The Circumstances Surrounding the Enactment of
the Electric Telegraphs Bill

This section describes the enactment process of the Bill. It then provides a discussion on
the social interests of the supporters and opponents of the Bill.

1.1. The Enactment of the Electric Telegraphs Bill

According to Parliamentary records, deliberations on the Bill advanced in Parliament as
follows. The first reading of the Bill was held in the House of Commons on 1 April 1868.
The Chancellor of the Exchequer explained the details of the Bill, and there was no strong
opposition to it. The Bill was then sent for its second reading. The electric telegraph
companies and railway companies that had feared a national purchase of their businesses in
the past stood in opposition. To explain its opposition to the Bill, the Electric and
International Telegraph Company published Government and the Telegraphs: Statement of
the Case of the Electric and International Telegraph Company against the Government Bill
for Acquiring the Telegraphs.

The second reading in the House of Commons occurred on 9 June. George Leeman, a
Member of Parliament from the Liberal Party, expressed his strong opposition; however,
Gladstone, the leader of the Liberal Party, did not express an opposite opinion. On the

14 Jeffrey L. Kieve, The Electric Telegraph: A Social and Economic History, Newton Abbot: David and Charles, 1973;
Perry, ‘The Rise and Fall of Government Telegraphy in Britain’.
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second reading, which was on 12 April, the House of Commons determined that it would
convene a Select Committee for the Bill that would deliberate on the text of the Bill and the
conditions of a forced-acquisition purchase inter alia; this action was demanded by
opponents such as Leeman and George Joachim Goschen. The House of Commons
nominated the Committee members and on 23 June, defined the primary points of the
argument. The Select Committee convened from 1 to 16 July.

The Committee consisted of 11 members. The Chairman was George Ward Hunt of the
Chancellor of the Exchequer. There were also five members selected from the Conservative
Party and another five members from the Liberal Party. The third of these groups included
Goschen, the Director of the Bank of England and Leeman, a lawyer and railwayman.
Although the Committee examined the Bill’s text, no Committee members other than
Goschen and Leeman voiced any opposition, and the content of the Bill remained materially
unchanged. In July 1868, the House of Commons was presented with the corrected Bill that
arose from the Committee’s deliberations.

This amended Bill was approved in Parliament and subsequently enacted. Another Select
Committee was called after that time, in 1869, and an additional Bill was approved.

It was the Select Committee for the Act that argued in detail about the propriety of a
government monopoly in the electric telegraph business and the implications thereof. It
should be noted that the people who were supporting the Liberal Party announced support
for the Bill—for instance, John Edward Taylor, a manager at the Manchester Guardian and
George Harrison, Chairman of the Edinburgh Chamber of Commerce and a future Member
of Parliament from the Liberal Party.

1.2. Social Interests around the Bill

There were several social interests surrounding the Bill in terms of supporters and
opponents. The supporters included the general public, financial and industrial communities,
journalists, scientists, engineers, and bureaucrats. The opponents included electric telegraph
companies and railway companies. We will examine each of these two groups and show
how opponents of the Bill found themselves in isolation. We will also provide the social
context in which this Bill came to be enacted.

SUPPORTERS: 1) THE PUBLIC

Prior to the enforcement of the Act, the telegram rate in Britain was so expensive that it
was generally not useful for correspondence, except in cases of emergency. According to the
arguments in the Select Committee report and the debates in the House of Commons,
dissatisfaction with the high telegram rate grew as the telegraph communication network
diffused and telecommunication itself became familiar to the populace. As the importance of
Parliament as an organization that reflected public opinion was increasing, especially after
the Second Reform Act in 1867, and as both the Conservative and the Liberal Parties were
scrambling to achieve political power, the government was not able to ignore public opinion.
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SUPPORTERS: 2) THE FINANCIAL AND INDUSTRIAL COMMUNITIES AND THE MEDIA

In 1856, the Liverpool Chamber of Commerce petitioned the House of Commons to
introduce a uniform telegram rate not exceeding 20 pence, and for the establishment of
numerous telegraph offices.”” Public requests to nationalise the electric telegraph business
gradually increased in volume, and a reduction in the telegram rate from electric telegraph
companies became an important issue (see Section Supporters: 3) below). Various
newspapers came together to form the Press Association and after 1865, that organization
voiced dissatisfaction with the expensive rate, issues regarding late delivery, and inaccurate
telegram transmissions in Manchester. In the same year, the Edinburgh Chamber of
Commerce established a committee that petitioned the government to construct a telegraph
transmission system that would charge low rates, make fewer mistakes, and create fewer
distribution delays, especially with journalists’ telegrams. In October 1865, this petition was
forwarded to Chambers of Commerce nationwide.'®

SUPPORTERS: 3) SCIENTISTS AND ENGINEERS

In 1854, Thomas Allan, an electric telegraph engineer, suggested that an electric
telegraph communication system be managed by the government, wherein a telegram rate of
1 shilling per 20 words would be charged, regardless of delivery distance. He insisted that
the government could manage the system at such a rate by virtue of the economy of scale.'”

Jevons was a member of the Manchester Statistics Association from 1865 to 1866 and
was achieving fame as a figure in the field of applied economics. In April 1867, he published
an article entitled ‘On the Analogy between the Post Office, Telegraph, and Other Systems
of Conveyance of the United Kingdom, and as Regards Government Control’'® in support
of the Bill.

SUPPORTERS: 4) MEMBERS OF PARLIAMENT AND BUREAUCRATS

In 1860, Allan’s proposal was again suggested to Lord Stanley, the Postmaster-General,
and to John Lewis Ricardo, a nephew of David Ricardo who was the most important
economist at the time.'” In the following year, J. L. Ricardo showed the proposal to
Gladstone, the Chancellor of the Exchequer under the Liberal Party government. Gladstone
sent it to Alexander Spearman, the Comptroller General of the National Debt, and to
Scudamore, the Assistant Secretary of the Post Office. (Scudamore had already achieved
success in the establishment of the savings bank system).”” However, a draft of the Bill had

15 Suzuki Toshio, ‘19 Seiki no ‘Tsushin Kakumei’ to Toshi [The Communication Revolution and the City in the
Nineteenth Century]’, in Igirisu Toshi-shi Kenkyu: Toshi to Chiiki, eds. Igiirisu Toshi-shi Nouson Kyodo-tai
Kenky-kai and Tohoku Daigaku Keizai-shi Keiei-shi Kenky-kai, Tokyo: Nihon Keizai Hyoron-sha, 2004, 121-144,
133.

16 Kieve, The Electric Telegraph, 125-128.
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18 William Stanley Jevons, Methods of Social Reform and Other Papers, London: Macmillan, 1883 (2011 Reprinted by
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not been definitively crafted.

Then, a petition from the Edinburgh Chamber of Commerce strongly urged the drafting
of a Bill. In July 1866, Lord Montrose, the new Postmaster-General and a member of the
Conservative Party, directly received the petition from the Edinburgh Chamber of
Commerce. Montrose requested that the Lords’ Commissioners of Her Majesty’s Treasury
consider the nationalisation of electric telegraph companies. Subsequently, a draft of the Bill
was crafted by Scudamore and submitted in 1878 to the House of Commons under the
Conservative Party government, which had held office since 1867.

C. R. Perry emphasizes that the General Post Office, which took the lead in the
expansion of government bureaucracy throughout the 19th century, was a key institution in
the context in which this Bill was enacted.”’ Although Scudamore had a sense of rivalry
toward Rowland Hill, who established the penny post system, and his desire for
improvements led him to ‘take some reckless actions’, Perry indicates that the Bill was
enacted as a result of the actions of bureaucrats who wanted to extend the national role,
power, and interests of the General Post Office, rather than on account of Scudamore’s
personal circumstances.

When the Bill was enacted in Parliament, there was nonpartisan agreement between the
Conservative and the Liberal Parties, and the roles of Scudamore and other bureaucrats in the
nationalisation process were not noticeable.

OPPONENTS: ELECTRIC TELEGRAPH COMPANIES AND RAILWAY COMPANIES

British electric telegraph companies started to revise their domestic telegram rate in 1865,
in the face of public opinion calling for the nationalisation of the electric telegraph business.
They set up the following rates for telegrams within London or between London and other
large cities: (1) a telegram addressed to a London address would cost 6 pence for 20 or fewer
words; and (2) a telegram addressed to the outskirts of London and contained 20 or fewer
words would cost 1 shilling for a distance of 100 miles, 1 shilling 6 pence for a distance of
100-200 miles, and 2 shillings for a distance of 200-300 miles. Although this change was in
response to a perceived ‘takeover’ by the government, it was also an attempt to ease severe
competition among private corporations.”> The railway companies were also opposed to this
nationalisation. They were especially apprehensive regarding wayleaves related to
purchases.

Under the aforementioned circumstances, the intention of nationalising the electric
telegraph business through the Postmaster-General was announced officially in the London
Gazette in November 1867. However, the Bill was rejected in Parliament due to confusion
stemming from the Second Reform Act. This Bill was finally approved in April 1868, and
the management of the telegraph communication system was transferred to a government
monopoly on 28 January 1870. At that point, domestic telegraphic communication was

21 Perry, The Victorian Post Office; id., ‘The Rise and Fall of Government Telegraphy in Britain’.
22 Kieve, The Electric Telegraph, 67.
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available at the uniform rate of 1 shilling.

Britain joined the Universal Postal Union in 1871. Because the membership in the union
was contingent on the management of telegraphic communication by the public, Britain had
not previously been able to join. When the Bill was enacted in 1868, however, Britain
satisfied this membership criterion, and there was a subsequent reduction in the international
telegram rate.

From the examination of the social interests in play when the Bill was enacted, it is clear
that the supporters were the merchants (who were the actual users of the telegram service),
the press, and scholars. The opponents were the electric telegraph companies and railway
companies who profited from the status quo of the telegraph system. Opponents of the Bill
found themselves in isolation. These conditions remained through a change in government
from the Liberal to the Conservative Party.
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Figure. 1. Number of domestic telegrams delivered in Britain (1855-1880)
Sources: 1855-65: Copy of ‘Reports to the Postmaster General by Mr Scudamore upon the Proposal for Transferring to the
Post Office the Control and Management of the Electric Telegraphs throughout the United Kingdom’ [1867-68, 202], BPP,
18 April. 1868 (only an estimate is shown for this year); 1869: ‘Special Report from the Select Committee on Electric
Telegraphs Bill: Together with the Minutes of Evidence, Appendix, and Index’ [1867-68, 435], BPP, 16 July 1868;
1870-80: ‘Forty-First Report of the Postmaster General on the Post Office, Appendix’ [1895, C. 7852], BPP, 1895,
Appendix H.
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2. Discourse Analysis of the Parliamentary Debate on
the Electric Telegraphs Bill

2.1. Analysis of Statements of the Debates on the Bill

The British government was compelled to consider public opinion in the period during
which the contents of the Bill were being discussed, because the second electoral reform had
already been introduced. This reform increased the number of voters and thus forced
Parliament to reflect the popular interests and opinions of the people much more than in
previous times. Every national issue at the time had been brought to Westminster, discussed,
decided, and its outcome made public in the form of newspaper articles the following day.
Naturally, information and materials indispensable to these discussions had been supplied to
the participants of these Parliamentary sessions and various committees.

In the background of the Parliamentary debates on the Bill, public opinion had been in
favour of the nationalisation up until (and including) the time during which the Bill was
being proposed to Parliament. Articles and letters in favour of the Bill appeared in the
newspapers and petitions were made by various Chambers of Commerce nationwide. Jevons,
a famous economist, declared his approval of nationalisation before the Parliamentary
session. It is very likely that these voices, especially within the context of government reform,
forced Members of Parliament to accept and approve the Bill.

Of course, the principle of the freedom of entry23 was embraced by the majority of these
voices. During the Bill’s second reading, Leeman, a member of the Liberal Party and an
opponent of the Bill, criticized the idea of a state monopoly on telegraph services on the
grounds of economic liberalism. He also warned against the danger of private information
written in the telegrams being leaked by national enterprises during the transmission.

A Royal Commission had recently inquired into the policy of the Government becoming
possessed of the railways. Witnesses were examined before the Commission, and Mr.
Edwin Chadwick and others had given evidence in favour of such a proposal. The
Railway Commissioners, however, in their Report, pointed out that the railway system
had originated in the enterprize of individuals, and that private enterprize had led to a
much more rapid development of railways than any other system could have done. The
conclusion at which the Commissioners arrived was that on the various grounds
mentioned by them they could not concur in the purchase of railways by the State, and
that it was more expedient to leave the construction and maintenance of railways, under
certain conditions to be imposed by Parliament, to the free enterprize of the people.24

Gladstone, another economic liberalist and the leader of the Liberal Party at that time,

23 The following arguments were made throughout the debate concerning economic freedom: (1) a monopoly by one
company is not acceptable, as it would disturb free competition; (2) competition between companies should be
promoted, and the state should not intervene; (3) state intervention in the market is not desirable; and (4) it was
desirable for efficiency to be high, and it is a fair criterion of assessment.

24 Hansard, HC Deb 9 June 1868, vol. 192, cc. 1301-33. We wish to point out that Edwin Chadwick, a social reformer,
was in favour of the nationalisation of the railway. This is seen in correspondence between Scudamore and Chadwick
(UCL Special Collections: NRA 21653 Chadwick).
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cautiously defined the conditions for nationalisation, although initially he was the driving
force behind the Bill.

If, however, the Government obtained a monopoly, a great deal might be said in favour of

their possessing it, upon the same principle as they had the management of the Post

Office. But the Bill did not go to that extent; and the question was an exceedingly large
25

one.

As a result of this consideration, he supported the Bill against his own liberal principle —
a principle that stood in opposition to monopolies.

It was during the Select Committee sessions held in 1868 that the opponents of the Bill
withheld the principle of the freedom of entry and conceded that the state’s role would help
guarantee public interests.”® Because the Bill was to be handled in Parliament (the ultimate
venue in the kingdom for public discourse), it must not have sufficed to pass the Bill in
opposition to the telegraph companies if the major parties only agreed to the nationalisation
of telegraph services for their own personal interests. The supporting parties had to propose a
framework by which to affirm consent to a nonpartisan agreement. This framework was
constructed on the notion of ‘public interest’, which worked to modify the liberal concept of
the liberty of trade.

OPPONENTS: 1) TELEGRAPH COMPANIES

Recognition of the public interest in telegraph services can be seen in the discourse of
various groups and individuals during the Select Committee meetings. The first witness
called during the session of 1 July was Scudamore, who had drafted the Bill. Questions were
asked concerning the introduction of the Bill; government intervention in telegraph services
itself was under fire. It appears that a pamphlet published in 1868 by the companies prior to
the session entitled Government and the Telegraphs: Statement of the Case of the Electric
and International Telegraph Company against the Government Bill for Acquiring the
Telegraphs had a significant influence on the debate. The pamphlet made the following
points: (1) there was not sufficient debate before the Bill was passed; (2) the statement of the
introduction, namely, that telegraph is not well-founded in Britain and Ireland, ignores 20

25 Ibid.

26 The following is an example of the recognition of the public interest in telegraph services. Stafford Henry Northcote,
the Secretary of State for India, said that the ‘effect of that would be to cause a considerable inconvenience, so he was
informed, to the telegraph companies. It kept them in a state of agitation and uneasiness for an unnecessary length of
time, and it deferred a great social improvement, on which he believed the mind of the country was set, and which he
believed would be very advantageous to the public; and all for a very insufficient and, to him, incomprehensible reason’
(Second Reading, HC Deb 9 June 1868). The following, on the other hand, speaks to the opinion that telegraph
communication should be improved through the postal administration system. Thomas Cave, a Member of Parliament
from the Liberal Party, said that he ‘hoped that when the Bill became law, as in this or the next Session he felt
confident would be the case, the telegraphic system would continue to grow, and still more rapidly than before; that the
Government would extend the system to every Post Office throughout the country; and, with regard to rates, that a 2 d.
postage stamp would in time cover a telegraphic messages from any Post Office in the United Kingdom’ (Second
Reading, HC Deb 9 June 1868).
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years of efforts by telegraph companies to respond to petitions, build networks (even in
unprofitable areas outside large cities), create more than 1,300 base stations, erect 60,000
miles of telegraph wires, and educate 3,000 personnel; (3) increasing the numbers of users
and future competition among companies would reduce the price, which was said to be
expensive; (4) according to the Bill, the costs associated with expensive patented equipment
had not been paid; (5) it was very unlikely that adequate maintenance work to the enormous
telegraph infrastructure could be funded by revenues collected from such a low-priced
service; (6) the examples of Belgium and Switzerland could not inform nationalisation in
Britain; (7) the government’s management of telegraph services was not favourable, for
example, there was the danger of leaking confidential information; and (8) there was no
reference made to telegraph services supplied by the railway companies.

Concerning this eighth point, the pamphlet criticized Scudamore’s comparisons of the
ratios of post to telegraph service use in Belgium, Switzerland and Britain in 1860 and 1866,
which were 218:1 and 37:1, 84:1 and 69:1, and 296:1 and 121:1, respectively. Scudamore’s
analysis, says the pamphlet, ignored differences between the two mediums in terms of the
sentences used therein. His analysis, which served as a foundation for the Bill, did not take
into account the scale of these countries and the differences among them in terms of customs.
The pamphlet also points out that the flow of telegraph messages passes through the national
boundaries of Belgium and Switzerland but that in Britain, a telegraph message was actually
dispatched and received, and thus an extra delivery cost should be levied. Furthermore, both
Belgium and Switzerland compensated for losses relating to the domestic telegraph with
revenues from foreign redirection, although the nationalised railways in those countries were
not required to pay for telegraphs. The pamphlet claimed that a nationalised telegraph
business would be financially inefficient and would generate losses rather than profits. These
same arguments were made during the session.

OPPONENTS: 2) RAILWAY COMPANIES

Railway companies were involved in telegraph services from the very start, as they used
this medium to coordinate trains. Moreover, railway companies sometimes owned networks
for their own use and their networks were also to be purchased by the government by way of
the Act. First, they opposed the purchase on the grounds that it would endanger the safety of
the railway, as they suspected that government information could take priority over railway
information. Second, they were also concerned about the government interfering with their
private property, as the Bill stated that wayleaves, space, and land for telegraphic posts
would be included in the purchase.

Both Scudamore and the Chancellor of the Exchequer answered the first of these
concerns saying that following nationalisation, railway safety would remain the first priority.
They also stated that there would be compensation for wayleaves. At this point, the opposing
voices of the railway industry were weakened.”’

27 Scudamore promised these results as they were typically performed through the electric telegraph service in support of
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SUPPORTERS: WHEATSTONE, W. S. JEVONS, AND SCUDAMORE

Charles Wheatstone, a well-known scientist and the inventor of practical telegraphic
equipment, supported the Bill when he was called to the Committee to provide his expert
opinion. At the session held on 6 July, he pointed out that because a considerable investment
would be necessary, it would be difficult to establish a new company that could compete
with the existing companies. He argued that competition would ultimately result in a private
monopoly in the market. Therefore, he said, a state monopoly on telegraph services was
preferable. He also asserted that, when properly encrypted, the contents of all
communications could be guaranteed to be confidential.

Jevons, a well-known liberal economist, gave his expert opinion on the matter at the
same session, as well as at the Royal Commission on International Coinage held on 24
April.”® Following the Committee session, he defined four conditions under which the
nationalisation of telegraph services would derive benefits: (1) many broad activities have
efficiently combined, integrated, and adjusted in the comprehensive system of the
government; (2) these activities have been performed universally and according to rules; (3)
activities will be performed before the eye of the public, or under the surveillance of
individuals who will instantaneously detect and prosecute any fault; and (4) there are very
small expenditures related to stocks, and so annual revenues and accounts will very precisely
reflect actual exchanges within the sector.”’ These were outlined in his pamphlet published
in 1867, entitled On the Analogy between the Post Office, Telegraph, and Other Systems of
Conveyance of the United Kingdom, as Regards Government Control. Jevons assured
opponents of the Bill that the nationalisation of telegraph services would satisfy these
conditions. At the Committee session, he stated that government investments would be made
if it would ensure a universal nationwide telegraph rate.

Scudamore’s argument in support of the Bill was based on examples of the successful
nationalised telegraph services in Belgium and Switzerland. To introduce a state monopoly
into telegraph services in Britain, he demanded the following conditions: (1) the conveyance
of one message containing up to 20 words would cost 1 shilling, regardless of distance; (2)
operators would receive proper training as specialists, and the handling of telegraphs by the
Post Office system would prevent delays and typographical errors; (3) facilities would be
established in the cities of Scotland, Wales, and Ireland; and (4) messages would henceforth
be encrypted. Against criticism, he presented the demands of several Chambers of
Commerce nationwide that were asking for the government to establish stations and
introduce of a universal rate, as many of the existing stations were inconveniently located
and the price was very expensive. He gave examples of nationalised telegraph services in
Belgium, Switzerland, and France, which charged low business rates. He made assurances

railway operations (1-2 July, Special Committees). The Chancellor of the Exchequer, in the House of Commons, also
recognized the use and management of telegraphic communication as requites for railway operation (Second Reading,
21 July).

28 Walter Bagehot, an economist, and Goschen, a member of the Select Committee of the Bill, appeared as witnesses.

29 See Inoue Takutoshi, Jevons no Shiso to Keizaigaku: Kagakusha kara Keizai-gakusha he [Jevons’s Thought and
Economics], Tokyo: Nippon Hyoron-sha 1987, 221.
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that the extra charges that were common in these countries would not be levied in Britain.
Concerning delays and typographical errors, he explained that under government
management, 30,000 Money Order Offices could serve as stations. The government could
also oversee the training of operators. Regarding the leakage of information, he pointed out
that there had been no serious cases within the postal service, and that the same system
would be applied to telegraph services. He also asserted that civil servants were much more
trustworthy than private employees were.

It is evident from these speeches before Parliament that the supporters of the Bill thought
that the rapid and efficient establishment of a nationwide network, which would offer the
general public easy access to telegraph services, was a matter of public interest.

2.2. Structure of the Political Discourse of the Debates on the Bill

From a managerial perspective, the nationalisation of telegraph services was not a
success story. When Scudamore drafted the Bill, his estimation of the acquisition costs was
overly optimistic and this later caused several difficulties. The purchase price, as well as the
treatment of networks and patents owned by companies, had to be precisely defined. As a
result, 12 articles were added to the original 12 articles of the Bill. Furthermore, it became
clear that more money was needed to finalize the acquisition and to pay the salaries and
pensions of employees. Against initial expectations, the government failed to make a profit,
and Jevons changed his evaluation. He became cautious on the profitability of nationalised
telegraph services in his articles entitled The Railway and the State published in 1874 and
The Post Office, Telegraphs and their Financial Results in 1875. Additionally, he assessed
nationalisation as being a financial failure.

However, the financial perspective was not overly important to the supporters of the Bill.
They emphasized the public nature of telegraph services and its convenience for the general
public, as Scudamore and Thomas Allan explained in the following speeches to the
Committee.

Witness: Scudamore (1 July)

Q 82. Do you consider also, that telegraphic means of communication is of importance to
the whole community, and ought to be placed within their reach?

A.Ido.

Q 85. And that mere private speculators for the advantage of dividend are not so likely to
consider the interests of the public as the Government office would?

A. T think that they are bound to consider the interests of their shareholders before they
consider the interests of the public.

Q 86. The question of capital and dividend, would not arise if those matters were under
the management of a public office?

A. No. The Post Office would be bound in the interest of the nation to make its system
self-supporting undoubtedly, and in doing that they could not avoid making a profit; but
profit is not the first object in view.
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Witness: Thomas Allan (7 July)

Q 1572. Do you think that, unless the Government take the telegraphs into their hands,
there is much prospect of a considerable reduction in the rate?

A. 1 do not think there is much prospect of a considerable reduction in the rate for manner
in which the present companies have worked telegraphs, more especially as they look to
dividends and not to carrying out the system as a consumer question.

Even when the business went into the red, the government would not relinquish its
management of telegraph services. In 1880, Henry Fawcett, an economist and politician, was
appointed Postmaster-General. He proposed a reduction of the telegram rate from 1 shilling
to 6 pence, as part of a postal reform. His proposal was implemented after his death under
the Conservative government in 1885. However, the government’s attachment to telegraph
services cannot be explained in terms of the concerns regarding the national security of the
empire because there were no arguments whatsoever related to military considerations or
national defence in the debates concerning the Bill.

Once the Act came into effect, nationalisation of telecommunication remained the
official policy of the British government, despite the fact that the company’s financial
accounts after 1892 fell into persistent deficit. This policy contributed to the diffusion of
telegraph services in Britain with an increase in the number of stations and the business
engagement of post offices as per the Act. Even when telephone use became practically
useful, the government was not in favour of leaving telecommunication to the private sector.

Even though there were national security concerns behind the expansion of the network
of overseas telegraph services (in the late 19th century) and the establishment of wireless
communication (in the early 20th century), politicians, bureaucrats, and scientists promoted
the nationalisation of telegraph services in the mid-19th century on the grounds that
telecommunication needed to be made available the to the public. Issues of debate included
the technical suitability of government control over the business, the sustainability of the 1
shilling telegram rate, and the safeguarding of private information. The ‘publicness’ or utility
of a domestic telegraph network was thought to be a matter of Parliamentary debate and was
not considered within the contexts of military use or political advantage. Rather, the concern
was information access for the public. The Liberal and Conservative Parties alike shared
with supporters the common notion implied in the Bill that information must be made
available to the citizens of the country, disputing only which argument was most valid. They
did tend to commonly use phrases such as ‘for the public’, ‘for the interest of the public’, and
‘for the public convenience’. The maintenance and expansion of the system were issues
quite separate from the profitability of the business, as they considered telegraphy a public
good that must be accessible to the general public. The role of the state lay in the fact that it
could maintain and expand the network more rapidly and efficiently than private companies,
and it could then secure the ‘publicness’ of what was then cutting-edge information
infrastructure. Ultimately, the notion became acceptable to opposing Liberal Members of
Parliament, railway companies, and even some telegraph companies.
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Conclusion: The role of the State in Ensuring the Right
to Access Information

Once the public nature of information was recognized, defining the role of the state
became a major issue in the debates on telegraph nationalisation. Scudamore and Jevons
argued that the telegraph had a common ‘publicness’ in that it offered convenience to all
citizens because the state should bear the responsibility of serving the public interest and
because it is the largest national body capable of managing telegraph services. As the Select
Committee approved the purpose of the Bill, which had in turn been drafted by Scudamore,
and the House of Commons passed the Bill sent from the Committee, it seems that the role
of the state as the ultimate guardian of public interest was well established in the political
discourse of the time.

During Britain’s period of liberalism, it accrued a history of state intervention under the
banner of ‘public interest’. Examples include the development of a police system in the early
19th century, the revision of the General Factory Acts in the 1830s and 1840s, the Education
Law in 1833, the Public Health Act in 1848, and the Foster Act in 1870. These policies were
promoted primarily with social welfare in mind.

The Act represented positive intervention by the government in the market. This was an
infringement on the property rights of individuals. The Act was not promoted for the purpose
of the materialization of a cause that related to social welfare and the maintenance of public
order. In the 20th century, the nationalisation of several industries followed the essence of
the Act, culminating in the establishment of the National Health Service after World War II.
Eriguchi explains that the driving force behind the nationalisation of coal, for example, was
neither socialism nor social justice, but the concept of industrial efficiency and public interest.
If this were the case, the Act was definitely the precursor to nationalisation.”’

Following discussions concerning the price of acquisition resulting in a subsequent
revision to the Act in 1896, the management of telegraph services was nationalised on 28
January 1870 and the nationwide 1 shilling service was henceforth initiated. Figure 1 depicts
the rapid increase in the use of telegraph service following the enactment of the Act. These
data serve as evidence that the aim of the promoters and supporters of the Bill was to provide
telegraph services, as a public good, to the general public. Liberalism in the mid-19th century,
along with utilitarianism and socialism, could accept and promote state intervention in the
name of promoting the public interest.

30 Eriguchi Taku, Fukushi-kokka no Koritu to Seigyo: Webb Fusai no Keizai-shiso [Efficiency and Control of the Welfare
State: the Economic thought of Webbs], Kyoto: Showado 2008.
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