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ABSTRACT

This article analyses the relevance of Quistclose trusts in a situation in which lenders make green finance available to borrowers for environ-
mentally sound and sustainable projects. This examination highlights how a transaction can be structured to increase the likelihood of such
a trust being recognised. This article will also consider green loans (as defined by the Loan Market Association) since these loans have char-
acteristics that can indicate the presence of a Quistclose trust. Beyond the practical aspects of creating a trust, the article explores whether a
Quistclose trust can be useful when money is lent for green projects. It is possible to question if Quistclose trusts can motivate borrowers to
be more conscious of how they use the loan money. In particular, the article discusses whether the fiduciary duty regarding the use of the

funds can strengthen the integrity of certain loans.

INTRODUCTION

Entering into a loan can allow borrowers and lenders to make
a positive environmental impact. For example, lenders can
make green finance available so borrowers can fund projects
like wind and solar farms,' acquire assets like electric
vehicles,” or invest in carbon reduction and sustainability proj-
ects in an effort to become greener.3 It is desirable to facilitate
the interaction between borrowers who are committed to us-
ing loan funds for green projects and lenders who wish to sup-
port such projects. But it is also desirable to ensure that the
parties do not exaggerate their environmental ambitions* and
stay true to their commitments. In particular, if a lender makes
green finance available to a borrower, the expectation must be
that the loan funds truly go towards a green project.

This article explores the possibility of using a Quistclose
trust when loan money is advanced for environmentally sound
and sustainable projects (ESSPs). As part of this aim, it con-
siders whether a lender can embed such a trust in order to in-
fluence their borrower’s behaviour.> For example, can
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Quistclose trusts incentivise borrowers to be more restrictive in
how they use the loan funds? Contract law is already being
used to address the climate crisis.® Can equity also support
attempts within loan markets to positively impact the environ-
ment via the use of Quistclose trusts?

This article will refer to the green loan market in dealing
with Quistclose trusts. Green loans, as understood by the Loan
Market Association (LMA), have characteristics’ that are of-
ten relevant for recognising such trusts. First, the central fea-
ture of a green loan is the exclusive use of the proceeds for
eligible Green Projects.® Secondly, the proceeds should either
be credited to a dedicated account or tracked by the bor-
rower.” The characteristics of a designated purpose and seg-
regation of money can, prima facie, indicate that the loan
funds are not at the borrower’s free disposal and, consequen-
tially, that the lender retains a beneficial interest in the money
until the green project has been financed.

The article deals with two lines of inquiry. The first con-
cerns the practical possibility of using Quistclose trusts when
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loan money is advanced for green projects and how stakehold-
ers can structure their transactions to increase the likelihood
of such a trust being recognised. The following arguments are
presented as part of the first inquiry: (1) Stakeholders can, as
a matter of principle, utilise and create Quistclose trusts when
lending and borrowing money for ESSPs. (2) The so-called
Restriction Intention—an intention that the loan money
should not be at the borrower’s free disposal—should be at
the forefront in determining if a Quistclose trust has been cre-
ated.'® (3) A Restriction Intention (which supports the find-
ing of a trust) should be distinguished from personal
obligations that merely limit how the borrower can use the
loan money. (4) While some green loans can provide
the foundation for a Quistclose trust, it does not follow
that the green loan market is likely to be a fertile ground for
these trusts.

The second line of inquiry relates to the usefulness of a
Quistclose trust in a situation in which lenders make green fi-
nance available to fund green projects. In other words, why
might stakeholders want to use such trusts when loan
money is advanced for ESSPs? It is reasoned that they will
not generally want to use a Quistclose trust because of the
risk of the borrower’s insolvency. The reason for this is that
lenders will likely prefer to rely upon other forms of secu-
rity. Given this observation, it is useful to ask if Quistclose
trusts can be valuable beyond the context of insolvency.
Two theoretical discussions follow in this regard. First, the
article considers equitable tracing and asks if this process
and the availability of proprietary remedies can influence
borrowers to take more care in ensuring that the loan funds
are used as agreed. Secondly, the article highlights that a
Quistclose trust results in a fiduciary (rather than contrac-
tual) duty to use the loan money as agreed. The article
questions if categorising this duty as fiduciary can influence
how borrowers behave and thereby strengthen the integrity
of loans for ESSPs.

The article is structured into five main sections. The up-
coming section situates the article and outlines some
Quistclose-related discussions falling outside its scope. After
that, the article introduces the nature of Quistclose trusts, and
further outlines three features that relate to the finding of a
Restriction Intention. This is followed by a section that intro-
duces green loans. The “Trusts and financing ESSPs’ section
will then explain that a Quistclose trust can, as a matter of prin-
ciple, be created when a lender makes green finance available
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for ESSPs and that some green loans can likely provide the ba-
sis for a Quistclose trust. The final section discusses potential
incentives for using Quistclose trusts if stakeholders wish to en-
ter into a loan that can allow them to make a positive environ-
mental impact.

A NON-LINEAR DEVELOPMENT OF THE
LAW OF QUISTCLOSE TRUSTS

This first main section outlines a few aspects of Quistclose
trusts that the article will not discuss in much detail. This will
help to situate the article, given that the ‘development of the
law of Quistclose trusts has not been linear’."!

Much has been written about the classification of a
Quistclose trust as express, resulting, or constructive.'? But
such a discussion might be of little practical relevance'® unless
the subject matter of the trust is land.'* Rather than taking
part in the classification debate, the article proceeds on the ba-
sis that ‘unless, or to the extent that there is no express
trust as to what is to happen on failure of the specified pur-
pose, there is a resulting trust for the provider throughout the
period of the trust as explained by Lord Millett in
Twinsectra.” ™

Another topic is whether certain Quistclose trusts—which
can be used by a lender transferring funds to a borrower in fi-
nancial distress—should be allowed under the law of corpo-
rate insolvency.'® Similarly, one can question if there are
persuasive justifications for the continued existence of
Quistclose trusts,"” especially since they give the lender priority
over the borrower’s unsecured creditors in the event of the
borrower’s insolvency.'®

Furthermore, it is not obvious that the Quistclose trust exists
as a single entity that should be responded to identically in all
situations. ' Litigants can push for a Quistclose trust in various
circumstances, and scholars have distinguished between differ-
ent factual situations within which such a trust can be recog-
nised.”® For example, Hedlund and Rhodes differentiate Type
A and Type B arrangements. Within the former, money has
been transferred so that a person can pay their creditors.”!
Within Type B arrangements, a person will have transferred
money for some particular investment purpose.”” Hofri-
Winogradow and David recently added Type C arrangements
to the list.>> This entails a situation in which customers have
pre-paid for goods, and their money is to be segregated until
the goods have been delivered.

The term ‘Retention Intention’ is borrowed from Ada Yee Lam Leung and Samuel Yee Ching Leung, ‘Whither Quistclose Trusts? A Non-linear Development of the

Prickly Bay Waterside Ltd v British American Insurance Co Ltd [2022] UKPC 8, [2022] 1 WLR 2087, [33] (Lady Arden); Leung and Leung (n 10).
' William Swadling (ed), The Quistclose Trust: Critical Essays (Hart 2004); See Leung and Leung (n 10) 168.
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It is accepted that Quistclose trusts can arise in different set-
tings. However, the article does not consider different subspe-
cies of such trusts and whether they demand a distinct
response as to their creation or regulation. Instead, the article
focuses on the relevance of Quistclose trusts in a situation in
which the borrower has been instructed, via the loan docu-
ments, to use the money for ESSPs.

LOAN FUNDS AND DESIGNATED PURPOSES

This section will consider three features that can feed into the
recognition of a Quistclose trust if a lender makes green fi-
nance available to a borrower for specific green projects. It
will explore these features in light of the Restriction Intention.
Before dealing with these aspects, it helps to clarify the basic
characteristics of a Quistclose trust.

A Quistclose trust might be recognised when property”* has
been transferred from X to Y for a designated purpose since
this can indicate that the property so transferred was not at
Y’s free disposal.”> The situation can involve loan money hav-
ing been earmarked for a specific purpose, such as enabling
or repay
some of their creditors to avoid insolvency.”® The effect of a
Quistclose trust is that the borrower obtains legal title to the
money with a power (or duty) to apply it for the stated pur-
pose, with the lender retaining the beneficial interest in the
funds until they have been used for the purpose.”® This means
that the borrower holds the funds on temporary trust for the
lender. The borrower’s proper application of the loan money
will eventually end the trust and leave the lender with their
normal remedy in debt.*® If the purpose becomes incapable of
being carried out, the trust persists, and the lender ‘may bring
proceedings to ensure the money is repaid to him or her, or as
he or she directs’.*'

Crucially, a Quistclose trust will not mechanically arise just
32

the borrower to purchase property,® or equipment,’

because loan money is advanced for a specific purpose.
There are some key features that can be examined to deter-
mine if such a trust is likely to be recognised. These features
are significant, most obviously for the purpose of this article,
because they can inform stakeholders how to increase (or re-
duce) the prospect of embedding a Quistclose trust as part of
advancing loan money for ESSPs.

Recognising a Quistclose trust: relevant features

The classification of a Quistclose trust can be relevant in how
the requirements for its recognition are expressed. If viewed
as an express trust,’> the three certainties will likely be
emphasised.>* A key question in such a situation is whether
the lender—from an objective point of view—has displayed
the necessary intention to create a trust.>

The central analysis is couched in slightly different terms if
the resulting trust analysis is selected (as herein). In this case,
it is appropriate to be guided by Lord Millett’s judgment in
Twinsectra, which ‘has become accepted as the core analysis of
Quistclose trusts’.>®

According to Lord Millett in Twinsectra v Yardley, the
‘question in every case is whether the parties intended the
money to be at the free disposal’ of the borrower.>” The crux
is that a Quistclose trust should not be recognised if the loan
money was intended to be at the borrower’s free disposal.>®
Contrarywise, a trust could be recognised if the money was
not intended to be at the borrower’s free disposal. The latter
intention can be referred to as a ‘Restriction Intention’.>” In
essence, it is necessary to analyse the parties’ arrangement and
assess the features that can indicate whether the money was
or was not (intended to be) at the borrower’s free disposal.

In Prickly Bay Waterside Ltd v British American Insurance Co
Ltd, the Privy Council said, with reference to Lord Millett’s
judgment in Twinsectra, that the minimum necessary to con-
stitute a Quistclose trust is an intention that the lender should
retain a beneficial interest in the money.** This intention can
be referred to as a ‘Retention Intention’.*' Given the fre-
quent use of these terms throughout the article, the reader
may find it useful to take note of this terminology:

* Restriction Intention: The intention that the loan money
should not be at the free disposal of the borrower.

* Retention Intention: The intention that the lender will re-
tain a beneficial interest in the loan money.

This article suggests that the Retention Intention, as noted
in Prickly Bay Waterside, is closely allied to the Restriction
Intention, as highlighted by Lord Millett in Twinsectra.** That
is because if the loan funds are not intended to be at the bor-
rower’s free disposition (Restriction Intention), then that is
generally objectively telling of an intention that the lender

** As noted by Worthington J, ‘Although Quistclose trust cases typically concern money, there is nothing in the general principles suggesting such trusts cannot be generalised

tozgpply to any form of property ... Ali v Dinc (n 14) [234].

See Twinsectra Ltd v Yardley [2002] UKHL 12, [2002] 2 AC 164, [68], [73]-[74] and [103] (Lord Millett); Ali v Dinc (n 14) [232] (Worthington J); Challinor v Juliet

Bellis & Co [2015] EWCA Civ 59, [2016] WTLR 43, [5S] (Briggs LJ).
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%7 Re EVTR [1987] BCLC 646.
5 Barclays Bank v Quistclose (n 21).
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3 Twinsectra (n 25) [69] (Lord Millett); Barclays Bank v Quistclose (n 21) 581 (Lord Wilberforce).

3L Prickly Bay Waterside (n 11) [1] (Lady Arden).
32 Twinsectra (n 25) [73] (Lord Millett).

33 That should be a possibility as noted in Prickly Bay Waterside (n 11) [1], [32]-[33] (Lady Arden).
3 See Knight v Knight (1840) 3 Beav 148; First City Monument Bank Plc v Zumax Nigeria Ltd [2019] EWCA Civ 294, [2019] WTLR 511, [18] (Newey LJ).
35 Challinor v Juliet Bellis (n 25) [56]-[58] (Briggs LJ); Twinsectra (n 25) [71] (Lord Millett).

35 Prickly Bay Waterside (n 11) [29] (Lady Arden).
37 Twinsectra (n 25) [74] (Lord Millett).

3 ibid [68] (Lord Millett).

3 Leung and Leung (n 10) 164.

0" Prickly Bay Waterside (n 11) [31] (Lady Arden).
4 Leung and Leung (n 10) 164.

2 Twinsectra (n 25) [74] (Lord Millett).



should retain some beneficial interest in the money
(Retention Intention). A Restriction Intention should usually
signify a Retention Intention.®

Nevertheless, some authors propose that the Restriction
Intention and Retention Intention might be different tests and
that either one may support the finding of a Quistclose trust.**
Despite this, the article will place the Restriction Intention at
the forefront of the analysis. This intention is emphasised since
the article follows Lord Millett’s analysis in Twinsectra.

Several features can be assessed in analysing whether the
parties intended the money to be at the borrower’s free dispo-
sition and, consequentially, whether it was intended that the
lender should retain a beneficial interest in the loan funds.
Three such features are considered below. These features will
reappear in the section on green loans as part of highlighting
that such loans can indicate the presence of a
Restriction Intention.

Exclusive purpose

Perhaps the feature that will be seen as the most telling of a
Restriction Intention is the condition that the loan money is
to be used for an exclusive purpose. That is to say, an agree-
ment that the funds shall be used only for specific purposes
(e.g, well-defined green projects) can signify a Restriction
Intention and a Retention Intention.*’ If the finance docu-
ments state that the loan funds are to be solely, only, or ex-
clusively used for particular green projects, then that
reinforces a claim that the money was not intended to be at
the borrower’s free disposal.

In Twinsectra, the House of Lords considered an undertaking
given by a solicitor to a lender. One of the paragraphs read: ‘The
loan moneys will be utilised solely for the acquisition of property
on behalf of our client and for no other purpose.*® Lord Millett
viewed this as making it clear that the money was not at the bor-
rower’s free disposal.”’ In Barclays Bank v Quistclose Investments,
the word ‘only’ substantiated Lord Wilberforce’s view that the
loan was made to enable the borrower to pay a dividend and for
no other purpose.*® He said: ‘A necessary consequence from
this, by process simply of interpretation, must be that if, for any
reason, the dividend could not be paid, the money was to be
returned to the respondents: the word “only” or “exclusively”
can have no other meaning or effect.”*’

In contrast, a Quistclose trust was not recognised in Gabriel
v Little,*® even though the facility letter defined the purpose
of the loan. The loan had been made ‘to assist with the costs
of development of the Property’. The High Court noted that

43
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the finance documents did not use any ‘word of exclusivity’ in
referring to the purpose.®’ The Court of Appeal agreed that
no Quistclose trust was created.>

If stakeholders wish to embed a Quistclose trust when lend-
ing money for ESSPs, words of exclusivity should be used to
refer to the green projects since this can indicate a Restriction
(and a Retention) Intention.

Separate account

When searching for a Restriction Intention, it is also relevant
to consider whether and to what extent the borrower is re-
quired to keep the loan money in a separate bank account. A
requirement like that can indicate that the money was not
intended to be at the borrower's free disposal and that the
lender retains a beneficial interest in the funds.’® Lady Arden
recently said that the ‘absence of a provision for segregation is
a powerful factor which indicates that there is no Quistclose
trust’.>* Conversely, a segregation requirement can support
the finding of a trust since it indicates that the borrower
should not treat the funds as forming part of their general
assets. This is reinforced if such a requirement is paired with
words of exclusivity as to the loan’s purpose.>®

Overall, the parties are more likely to succeed in embed-
ding a Quistclose trust when money is lent for ESSPs if they
agree that the funds should be kept in a separate account until
the project has been financed.

The structure of the contract & the proprietary rider

The overall structure of the loan agreement can further indi-
cate whether the money was intended to be at the borrower’s
free disposal.>® This third feature overlaps with those just ex-
amined (i.e., exclusive purpose and separate account). This is
because the loan agreement can expressly assert that the
money must only be used for a defined green project and be
kept separate until that project has been financed.

Nevertheless, the structure of the agreement is relevant in
its own right and beyond the two features above. This is be-
cause a Quistclose trust should not be recognised if it is
‘inconsistent with the instrument or contractual arrangements
under which it is said to be created’.”’”

For example, in Gabriel v Little, the Court of Appeal ac-
cepted that the facility letter, when read as a whole, was incon-
sistent with the existence of a trust.’® It was observed that it
was not an event of default to apply the funds beyond the
identified purpose of the loan.*® In addition, the conditions
precedent had nothing to do with the stated purpose.”® In

One can also argue that the Retention Intention can signify a Restriction Intention. This is because if there is an intention to retain some beneficial interest in the loan pro-

ceeds (Retention Intention), then that can be indicative of an intention that the money should not be at the borrower’s free disposal (Restriction Intention).
44
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contrast, suppose that a failure to apply the funds for the des-
ignated green project(s) constitutes an event of default.
Suppose also that the agreement includes conditions prece-
dents and representations connected to the use of the loan
funds for those projects, in such a case, the agreement will be
more compatible with the recognition of a trust since there is
a stronger indication that the money was not intended to be
at the borrower’s free disposal.

If the parties want to use a Quistclose trust as part of ad-
vancing money for ESSPs, they should ensure that the agree-
ment indicates that the money is not, at any point, at the
borrower’s free disposal. So, even with the inclusion of a pur-
pose clause and a requirement to keep the funds in a separate
bank account, they should ensure that all of the terms of the
agreement are consistent with an alleged Restriction
Intention. That is to say, they should ensure that no terms are
actually inconsistent with the assertion that the money was
not intended to be at the borrower’s free disposal. For exam-
ple, if temporarily unallocated loan proceeds can be used
freely,®" then the agreement is more likely to speak against the
presence of a Restriction Intention than if any unallocated
proceeds must also be dealt with in a particular manner.

Relevant to the structure of the contract, Judge
Worthington observed in Ali v Dinc that it is critical to be con-
fident that the arrangement does not merely entail personal
obligations, which restrict the use of the property. What is
necessary is the proprietary rider that the property is not, in
the meantime, to be at the free disposal of the recipient, so
that the transferor retains beneficial ownership.”> Judge
Worthington supported this by referring to Patten L] in Bieber
v Teathers Ltd. In this case, Patten L] stated®*:

It is ... necessary to be satisfied not merely that the money
when paid was not at the free disposal of the [borrower] but
that, objectively examined, the contractual or other arrange-
ments properly construed were intended to provide for the
preservation of the [lender’s] rights and the control of the use
of the money through the medium of a trust. Critically this
involves the court being satisfied that the intention of the par-
ties was that the monies transferred by the [lender] should
not become the absolute property of [the borrower] (subject
only to a contractual restraint on their disposal) but should
continue to belong beneficially to the [lender] unless and until
the conditions attached to their release were complied with.**

This passage suggests that a Retention Intention is as im-
portant as a Restriction Intention since the latter is not
enough to create a trust. However, it will be remembered that
this article placed the Restriction Intention at the forefront of
the analysis since a true Restriction Intention (as encapsulated
by Lord Millett in Twinsectra) should generally come with a
Retention Intention. Essentially, a Restriction Intention goes

0 ibid.

61
Trading Association, ‘Guidance on Green Loan Principles’ February 2023, 6.

:;' Ali v Dinc (n 14) [243] (Worthington J).

:4 Bieber v Teathers (n 22) [15] (Patten LJ).
S

beyond personal obligations, which merely limit how the bor-
rower can use the money. For example, imagine that the
lender has stated that the loan money must not be used for
gambling, illegal purposes, or projects that will negatively im-
pact the environment. Any of these conditions will limit how
the borrower can use the money, but it does not follow that
the funds are not intended to be at their free disposal.®®
Again, what is needed is a true Restriction Intention.

Based on this interpretation, Judge Worthington’s observa-
tion in light of Patten LJ’s remark is taken to support the fol-
lowing proposition: It is necessary to distinguish between (1)
personal obligations that merely limit how the loan funds can
be used and (2) the money not being at the borrower’s free
disposal (with the effect that the lender retains a beneficial in-
terest). Only the latter denotes a Restriction Intention, which
can support a Quistclose trust.

What do the observations above mean for stakeholders
seeking to embed a Quistclose trust when loan money is ad-
vanced for ESSPs? They generally suggest that their agree-
ment should demonstrate that any obligations go beyond
limiting the borrower’s use of the money. Instead, the agree-
ment should show that the money was never intended to be
at the borrower’s free disposal.

Summary

The article has dealt with three features that can illuminate
whether the parties intended the loan proceeds to be at the
borrower’s free disposal and, consequentially, whether it was
intended that the lender should retain a beneficial interest.
The upcoming section will demonstrate that green loans have
characteristics that can speak in favour of a Restriction
Intention. It will be seen that the proceeds of green loans
must exclusively be used to finance eligible Green Projects.
The proceeds should also, in some cases, be credited to a ded-
icated account. Finally, green loan documents will likely in-
clude provisions such as information undertakings, conditions
precedents, and representations relating to, inter alia, how the
borrower uses the loan funds.

GREEN LOANS AND THE GREEN
LOAN PRINCIPLES

The article uses the term green loan as understood by the
LMA. For this reason, it is necessary to refer to the Green
Loan Principles (GLP).%® These were launched in 2018 (and
updated most recently in 2023) by the LMA, the Asia Pacific
Loan Market Association (APLMA), and the Loan
Syndications and Trading Association (LSTA). The principles
offer a recommended framework of standards to be used
across the green loan market.®” The GLP define green loans
as ‘any type of loan instruments ... made available exclusively
to finance, re-finance or guarantee, in whole or in part, new

On temporarily unallocated loan proceeds in the context of green loans, see Asia Pacific Loan Market Association, Loan Market Association, and Loan Syndications and

The article has used the terms borrower and lender instead of payee and payor, respectively.

Lord Millett made a similar observation in Twinsectra (n 25) [73]. He said: ‘A Quistclose trust does not necessarily arise merely because money is paid for a particular pur-

pose. A lender will often inquire into the purpose for which a loan is sought in order to decide whether he would be justified in making it. He may be said to lend the money for
the purpose in question, but this is not enough to create a trust; once lent the money is at the free disposal of the borrower.’

%" Green Loan Principles (n 7).



and/or existing eligible Green Projects and which are aligned
to the four core components of the GLP."*®

Two principal features can be extracted from this defini-
tion. First, it reveals that the loan proceeds should be exclu-
sively used for eligible Green Projects. Secondly, green loans
must be aligned with the four core components of the GLP.
These are (1) use of proceeds, (2) process for project evalua-
tion and selection, (3) management of proceeds, and (4)
repor‘cing.69 These will characterise a green loan and set it
apart from other loans.”® As such, when documenting a green
loan, the parties should ensure that it is aligned with the core
components of the GLP. Notably, the guidance provided by
The Chancery Lane Project (TCLP)”" can help stakeholders
in doing s0.”*

Despite the existence of some guidance, such as that offered
by TCLP, it has been recognised by the APLMA, LMA, and
LSTA that there is ‘no template wording available for use in
green loan documentation due to the varied nature of this
market and, as such, a case-by-case approach will be re-
quired’.”* Naturally, one green loan will differ from the next,
and the terms of the agreement should be tailored to reflect
the relevant transaction. Accordingly, a green loan arrange-
ment will not categorically provide the foundation for a
Quistclose trust. Whether a contractual loan or trust is created
should depend upon the individual loan and how it is struc-
tured and made to comply with the components of the GLP.

In particular, aligning a loan with components (1) and (3)
might indicate that the loan money is not intended to be at
the borrower’s free disposal. The upcoming sub-sections will
summarise the core components.

Component (1): use of proceeds

Component (1) means that the proceeds must be used to fi-
nance eligible Green Projects, which should be described in
the finance documents.”* These projects should provide clear
environmental benefits, and the GLP recognise and provide
indicative examples of eligible Green Projects categories, such
as renewable energy, energy efficiency, and pollution preven-
tion and control.”> A loan can be made to align with
Component (1) by including a purpose clause and other use
of proceeds provisions that specify the eligible green project
categories.76 For example, a draft clause provided by TCLP
reads: “The Borrower shall apply all amounts borrowed by it

67
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under the Green Facility towards: (a) The financing of the
Eligible Green Project in accordance with the Green Loan
Framework ... .”” TCLP showcases this Framework as a
schedule and it will describe how the proceeds should
be used.”®

Alignment with Component (1) will limit how the bor-
rower can use the loan proceeds. This is because the borrower
will be committed to applying the money towards eligible
projects. As noted above, constraining the borrower’s use of
the money by requiring them to apply it for some defined pur-
poses can support a Restriction Intention.

Depending upon the green loan documents, the borrower’s
ability to deal with the funds can be more or less restricted.
There is a difference between an agreement stating that the
funds can only be used for purpose X (as in Twinsectra) and
an agreement listing several (broad) eligible green project cat-
egories, allowing the borrower to assign funding to any of
them. It is possible to question if the use of proceeds require-
ment in the green loan context is sufficiently stringent to sup-
port the finding of a Restriction Intention. The answer must
depend on how the individual green loan is structured and
documented. Yet, it should be remembered that the key ques-
tion is whether the parties intended the money to be at the
borrower’s free disposal.”” The question is not whether the
purpose of the loan is described in broad terms or whether
specific words of exclusivity have been used when referring to
that purpose.*

Component (3): management of proceeds

Component (3) of the GLP can further suggest—especially in
combination with the use of proceeds requirement—that the
loan money is not intended to be at the borrower’s free dis-
posal. Component (3) means that the proceeds should be
credited to a dedicated account (or otherwise be tracked by
the borrower).*" As part of the management of proceeds re-
quirement, the 'borrower should make known to the lenders
any intended types of temporary placement for the balance of
unallocated proceeds’.*” It was noted above that a segregation
requirement is of evidential significance and that it can signify
a Restriction Intention.*® It is possible to align a loan with
Component (3) by including provisions in the finance docu-
ments requiring segregation of the loan money. As mentioned
above, the work of TCLP can support stakeholders in aligning

ibid 2. The publication states that the GLP ‘aim to promote the development of the green loan product by providing a recommended framework of market standards and

guidelines for use across the green loan market, whilst allowing the loan product to retain its flexibility.’

% ibid (emphasis added).
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5
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71
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7

June 2024.
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Green Loan Principles (n 7) 2.

75
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76 Guidance on Green Loan Principles (n 61) 8.

:; The Chancery Lane Project (n 72) (emphasis added).
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7" Twinsectra (n 25) [74] (Lord Millett).
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loans with the components of the GLP. Among other things,
TCLP suggests specific undertakings relating to the manage-
ment of proceeds requirement.

Components (2) and (4): process for project evaluation
and selection & reporting

This article has highlighted the use of proceeds and manage-
ment of proceeds requirements above. Both of these can sug-
gest that the green loan funds are not intended to be at the
borrower’s free disposal. The other two components, (2)*°
and (4),% broadly speaking, concern information exchange
and communication. Component (2) requires the borrower
to communicate, among other things, the process by which
they decide ‘how the project(s) to be funded fits within the el-
igible Green Projects categories’.87 Component (4) requires
the borrower to make and keep information on how the pro-
ceeds have been used. This information should include a list
of the Green Projects that have been financed and the
amounts allocated to each of the projects.*® The loan docu-
ments can include provisions such as information undertak-
ings, conditions precedents, and representations to align the
loan with Components (2) and (4).*

TRUSTS AND FINANCING ESSPS

This section will address two questions in light of the discus-
sions above. First, is it possible, as a matter of principle and
practice, to create a Quistclose trust when loan money is ad-
vanced for ESSPs? Secondly, can green loans (as understood
by the LMA) provide the foundation for a Quistclose trust?

Turning to the first question: It should certainly be possible
to create a Quistclose trust as part of advancing loan money for
ESSPs.” This possibility is consistent with the general nature
of trusts of this kind. It was noted above that Quistclose trusts
are often said to be relevant when money has been transferred
from X to Y for a defined purpose. It should not matter if the
loan money is transferred for the purpose of acquiring prop-
erty,”' repaying creditors,”> or financing ESSPs as long as a
Restriction Intention can be identified.

A transaction can be purposefully structured to signify the
presence of a Restriction Intention. That is to say that the par-
ties can deliberately increase the probability of a Quistclose
trust being recognised when a lender makes green finance
available to a borrower. The loan documents can make it clear
that the money must be exclusively used for the designated
ESSPs. The agreement can require the loan proceeds to be
kept in a special bank account until the project has been fi-
nanced. In addition, it can include provisions such as condi-
tions precedent and undertakings related to, among other
things, the use of the money and the designated ESSPs. The
parties can also agree that a breach of a clause relating to, for

8% The Chancery Lane Project (n 72).
‘Process for Project Evaluation and Selection’.
‘Reporting’.
- 'G%'een Loan Principles (n 7) 4.

ibid.

Guidance on Green Loan Principles (n 61) 8.
Restriction Intention.
As in Twinsectra (n 25).

%2 As in Barclays Bank v Quistclose (n 21).
% Brown (n 5) 409.

instance, the proper use of the funds will constitute an event
of default. These features, if combined and if no other terms
of the agreement are inconsistent with an alleged Restriction
Intention, should indicate that the loan money is not at the
borrower’s free disposal and that the lender retains a beneficial
interest until the borrower has financed the green project.
The section on green loans has shown that some loans already
possess traits that can signify a Restriction Intention.

This brings us to the second question: Can green loans pro-
vide the foundation for a Quistclose trust? Giving a universal
answer to this question is not possible since each green loan
will differ. That said, considering the components of the GLP,
some loans classifying as green can probably provide the basis
for a Quistclose trust. However, a preliminary assumption is
this: There is likely an overarching obstacle to the frequent
recognition of Quistclose trusts within the green loan market.
That obstacle has to do with the distinction between (1) per-
sonal obligations restricting the use of the money and (2) the
money not being at the borrower’s free disposal. It will be re-
membered that Judge Worthington highlighted the notion of
the ‘proprietary rider’ when thinking about obligations con-
straining the use of the property. Green loans will limit and
constrain a borrower’s use of the loan money in the sense that
the funds must be used for green projects, but it may be diffi-
cult to show that the money was not intended to be at their
free disposal. In particular, a loan aligned with Component
(1) of the GLP can legitimately allow the borrower to retain a
great deal of flexibility in determining how the proceeds from
the loan can be used.

THE VALUE OF QUISTCLOSE TRUSTS?

The section above has suggested that a Quistclose trust can be
created as part of advancing loan funds for ESSPs. This sec-
tion will consider if there are any compelling reasons for try-
ing to do so. In other words, can the interposition of a trust
provide any utility when a lender makes green finance avail-
able to fund green projects? A preliminary point to note is
that the existence of a trust cannot, in itself, preclude the
funds from being misused. Irrespective of the presence of a
trust, the borrower can deliberately or otherwise commit a
breach of trust by using the money for non-authorised pur-
poses. A trust cannot prevent this any more than a contract
can prevent the occurrence of a breach of contract.

Lloyd Brown recently speculated whether Quistclose trusts
could ‘assist lenders in influencing the behaviour of their bor-
rowers”.”> He gave the following example: ‘[A] lender could
utilise Quistclose as a risk management technique to provide a
loan with a condition that the borrower does not use the
money for projects that would be deemed harmful to climate
change. If the borrower breaches this specific purpose, the

Of course, a Quistclose trust will not automatically be recognised merely because money has been paid for a given ESSP. The trust is contingent upon a



lender will have the right to recover the loan under a result-
ing trust ... **

Brown’s passage raises a few questions, two of which are
outlined next. First, would a condition that the money must
not be used for certain projects commonly be enough to cre-
ate a Quistclose trust? That is to say, would this condition be
indicative of a Restriction Intention or personal obligations
limiting the borrower’s ability to use the money. The two
main cases examined in Brown’s article (Twinsectra and
Barclays Bank v Quistclose Investments) deal with loan money
being earmarked for some particular purpose and nothing
else.”® Arguably, a Restriction Intention is more readily appar-
ent if the borrower must fund a specific green project than if
the borrower must not fund a project that can adversely im-
pact the environment. All else being equal, and generally, a
condition that the borrower must fund project X will restrict
their use of the money more than a condition that the bor-
rower must not fund project X. The condition of ‘must not
fund X’ is more likely to involve personal obligations restrict-
ing the use of the money as opposed to the proprietary rider
that the money is not at the borrower’s free disposal.

The second question concerns why a Quistclose trust would
be useful in this context and why the potential existence of
such a trust would affect the borrower’s behaviour. Suppose
that the agreement comes with a condition regarding the use
of the money (in the form of a purpose clause) and that non-
authorised application of the funds constitutes an event of de-
fault. Is this contractual duty not enough to influence the bor-
rower to use the money as agreed? Brown’s article does not
deal with this aspect. As such, the upcoming sub-sections will
consider some potential motivations behind using a Quistclose
trust when loan money is advanced for ESSPs. The final moti-
vation is the one that aligns most closely with the idea of the
trust as a mechanism for influencing the bor-
rower’s behaviour.

Insolvency
It is well-known that Quistclose trusts can be practically signifi-
cant in the event that a borrower becomes insolvent. More
specifically, it can be important here if the lender has not
taken a conventional form of security.”® The trust is signifi-
cant because it can allow the lender—having a proprietary in-
terest in the loan money—to obtain priority over the
borrower’s unsecured creditors.”” As such, to the extent
the funds have not been or cannot be used as instructed, the
Quistclose trust can be viewed, in substance, as a security de-
vice which can protect a lender from their borrower’s

o ibid.

% Twinsectra (n 25).
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insolvency.” For this reason, a lender might be interested in a
Quistclose trust if the borrower cannot (or will not) provide
the lender with more traditional forms of security.”

However, the risk of the borrower’s insolvency should not,
in the ordinary course of events, be a particularly compelling
reason for attempting to create a Quistclose trust when lending
money for ESSPs. This is because a lender will likely prefer to
protect itself against such a risk by relying on other methods,
such as taking a guarantee from a third party or by way of a
mortgage and so on.'” On the topic and as an example,
NatWest’s overview of green loans makes it clear to prospec-
tive borrowers that security may be required.'’’ Given the
observations in this sub-section, it is necessary to consider
if—beyond the insolvency context—there are any compelling
reasons for using a Quistclose trust when advancing money
for ESSPs.

Tracing in equity

Another incentive relates to the process of tracing,'” and pro-
prietary remedies. By virtue of the Quistclose trust, the lender
will have a proprietary interest in the loan funds,'® and this
entitles them to trace in equity.'®* Equitable tracing could be
relevant if the borrower, contrary to the loan documents, has
mixed the loan funds with their own money in an account and
then proceeded to purchase an asset that has increased in
value.'® After the tracing process, the lender may be able to
pursue a proprietary claim in respect of that (substitute) prop-
erty and potentially benefit from the increased value.'”® An
approach like this might send a clear signal to borrowers that
they are fully expected to apply the funds towards ESSPs. It
can signal that borrowers should not be opportunistic and will
not be permitted to benefit from the misapplication of funds
since the lender can target substitute assets which have in-
creased in value. In this way, a Quistclose trust can perhaps in-
fluence borrowers to use the funds as agreed and not for other
projects or assets.

Nevertheless, a strategic use of Quistclose trusts like this is
speculative and can be unpragmatic. For one, it is conceivable
that the borrower will be unaware of the existence or rele-
vance of the trust and the notion of the tracing process.
Additionally, it is not guaranteed to be commercially sensible
for lenders to pursue this path even if a borrower has, in
breach of trust, mixed the loan money and used money from
this mixture to acquire unauthorised assets. On the assump-
tion that the lender actually manages to discover that the loan
money has not been used for the defined green project(s), the
value of the substitute asset (if any) may not be enough to

6 Ewan McKendrick, ‘Commerce’ in William Swadling (ed), The Quistclose Trust: Critical Essays (Hart 2004) 150.

:Z Prickly Bay Waterside (n 11) [32] (Lady Arden).

lzz See McKendrick (n 96) 150-152.

See the ‘security question’ being discussed in Hofri-Winogradow and David (n 16) $32-533.

As noted by McKendrick, ‘[I]t has to be remembered that there are many other ways of obtaining priority in the event of insolvency. The most obvious alternatives are tra-

ditional forms of security, such as a mortgage or a charge. Quistclose will not displace these traditional securities and, indeed, it was never intended that it should.” ibid 151.

1 NatWest (n 2).

'%2 On the tracing process, see Foskett v McKeown [2001] 1 AC 102, 128 (Lord Millett).

193 See Ali v Dinc (n 14) [255] (Worthington J).

194 ibid [255] and [260] (Worthington J); Alastair Hudson, Equity and Trusts (10th edn, Routledge 2021) [20.3.1] and [22.5.3].
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justify the associated process and costs.'®” This is even more
true if the borrower is solvent and the lender can instead in-
voke the event of default provisions in the loan agreement.

Fiduciary relationship and integrity

This sub-section deals with a final speculative incentive for using
a Quistclose trust when lenders make green finance available to
borrowers. It is a theoretical discussion, and there are grounds
upon which the line of reasoning below can be criticised. Some
of these are outlined before the article’s conclusion.

The final incentive concerns Quistclose trusts as a device for
strengthening the integrity of loans for ESSPs. More specifi-
cally, embedding a trust might influence how stakeholders
view and treat loans for projects that will positively impact the
environment. Generally speaking, promoting the integrity of
(and respect for) loans for ESSPs is desirable. This is partly
because of their relative significance compared to loans that
are not intended to facilitate any broader positive impact.

The central question in this sub-section is whether Quistclose
trusts can influence stakeholders to perceive loans for ESSPs in a
manner that can reinforce their integrity. Before dealing with
this question, it is helpful to consider what the notion of integrity
of such a loan would entail. As a baseline, for a loan like this to
maintain its integrity, it is crucial that the funds are not used in-
discriminately. The money should go towards projects that posi-
tively impact the environment. For example, the integrity of the
green loan market would be damaged if there was no expectation
and transparency regarding the green use of the money. In short,
the integrity of loans for ESSPs would be compromised if stake-
holders were permitted or incentivised to be indifferent regard-
ing the use of the loan proceeds.

In dealing with the central question noted above, it is nec-
essary to make a preliminary point. A Quistclose trust will, to
some extent, elevate the relationship between the borrower
and lender. Equity’s intervention means that their relationship
goes from solely contractual to fiduciary in nature. Lord
Millett touched upon this point in Twinsectra. He said: ‘It is
unconscionable for a man to obtain money on terms as to its
application and then disregard the terms on which he received
it. Such conduct goes beyond a mere breach of con-
tract.”'*® In essence, the Quistclose trust means that the bor-
rower’s duty to apply the money for the stated purpose is ‘not
contractual but fiduciary’.'® Lord Millett explained that the
duty is characterised as fiduciary since ‘a person who makes
money available on terms that it is to be used for a particular
purpose only and not for any other purpose thereby places his
trust and confidence in the recipient to ensure that it is
properly applied’."'® The point so far is that a Quistclose trust
will give rise to a fiduciary relationship with the effect that cer-
tain loans for ESSPs can be underpinned by a contract and
‘concurrent fiduciary duties’ (as modified by that contract).'"!
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Crucially, it is the presence of a fiduciary relationship and
duty that might contribute to a condition in which stakehold-
ers perceive loans for ESSPs in a way that strengthens their in-
tegrity. The article will expand upon this statement by
extrapolating an argument made by Matthew Harding. In ex-
amining how equity, contrary to some views, contributes to
commercial certainty, Harding writes:

[T]he embedding of fiduciary norms in structures and
arrangements ... generates another, more generalised, sort
of certainty. It creates conditions under which relevant
communities of practice develop a sense that certain roles
and offices are fiduciary in character, and this then contrib-
utes to certainty within the communities in question about
what is expected in these roles and offices. Thus, role-
occupants such as lawyers and professional trustees might
come to view themselves and their transactions from the

perspective of the fiduciary.''?

Drawing on Harding’s argument, the existence of a
Quistclose trust—and the consequential fiduciary duty regard-
ing the use of the money—might encourage stakeholders to
develop a sense that the borrower’s role in this context is fidu-
ciary. Using Harding’s expression, borrowers might come to
view themselves from the perspective of the fiduciary. This
can contribute to certainty within the relevant market as to
what is expected with respect to these transactions. It can also
lead to self-selection by appropriate borrowers willing to ac-
cept and use a structure which embeds fiduciary norms and
duties. Furthermore, one can consider if the presence of a fi-
duciary relationship will adjust lenders” expectations of those
who participate in such transactions.

In summary, the presence of a fiduciary duty might incenti-
vise stakeholders to adjust their behaviour in a way that helps
to ensure that the loan funds are used in accordance with the
spirit of the agreement. In particular, the characterisation of
the duty as fiduciary can perhaps encourage borrowers to be
more restrictive and conscious of how they use the loan funds.
If so, the Quistclose trust will, to some extent, influence stake-
holders to perceive loans for ESSPs in a way that strengthens
their integrity.

Objections

Several objections can be raised against the ideas encapsulated
in the sub-section above. First, one can question whether
Quistclose trusts could contribute to a condition in which
borrowers view themselves and their conduct from the
perspective of the fiduciary. For example, Harding
speaks of ‘role-occupants such as lawyers and professional
trustees’.!'® Unlike a borrower, a person in such a role is in a
recognised category of fiduciary relationship.''* Because of

The following observation is relevant in this context: ‘T also hold that C is entitled to trace the Loan funds, and assert proprietary claims to their traceable proceeds.

However, I suggest that the evidence-gathering expense in doing so is not warranted unless there is good reason. That might be to secure for C the profitable investments gener-
ated by D1 using these funds, or to protect C on D1’s insolvency by securing the personal claim to equitable compensation by a lien against the traceable proceeds.” ibid [262]

(Worthington J).
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this certainty, relevant expectations can more consistently be
formed within these communities. In contrast, it is doubtful if
stakeholders can develop a sense that a fiduciary (rather than
contractual) duty categorically underpins loans for ESSPs. Far
from every loan gives rise to a trust and so far from every bor-
rower will be in a fiduciary relationship.

Secondly, it is questionable whether a duty that is charac-
terised as fiduciary would influence borrowers any more than
a contractual duty would. From a borrower’s perspective, the
distinction between a fiduciary and a contractual duty might
be a matter of terminology.

Thirdly, even if we presume that the parties wish to use a
trust to embed a fiduciary duty as part of their transaction, it
seems strange that they would opt for a structure that relies
on a Quistclose (resulting) trust. It would increase transac-
tional certainty if the loan agreement explicitly purports that
the borrower holds the loan money on express trust for the
lender until the green project has been financed. If an express
trust is used, then the borrower would also be more likely to
appreciate—at least with assistance from their lawyers—that
they are in a fiduciary relationship."'> The same is not true if
the parties try to use a Quistclose (resulting) trust.

Finally, commercial parties do not always welcome the
presence of a fiduciary relationship and fiduciary duties. In
general, the fiduciary’s core obligation of loyalty" ' will be out
of place in a number of commercial transactions. For example,
whether or not a loan is for a green project or something else,
the borrower and lender will each tend to their own interests.
Borrowers may even be discouraged from entering into such
agreements if green finance and loans for ESSPs become asso-
ciated with fiduciary norms. This would be an unfortunate de-
velopment, given that green financing should be allowed to
flourish without equity’s intervention.

CONCLUSION

This article has examined the use and relevance of Quistclose
trusts in a situation in which loan money is advanced for

M3 ibid.
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ESSPs. The article explained that such a trust could, as a
matter of practice, be incorporated when lenders make green
finance available to fund certain projects. It also noted how
stakeholders can structure their transactions to be more in-
dicative of a Restriction Intention. Green loans have traits
that can, prima facie, be telling of such an intention. But de-
spite the borrower being limited in how the loan money can
be used—notably that the funds must be used for eligible
Green Projects—it will, in some cases, be challenging to
demonstrate that the funds were not intended to be at their
free disposal. That is to say, it can be difficult to routinely
draw out a true Restriction Intention from the green loan
market. This observation, however, does not negate the prac-
tical possibility of embedding a Quistclose trust when lenders
make green finance accessible to borrowers who undertake
that the funds will be used for green projects. It is not incon-
ceivable that some stakeholders will want to embed a trust as
part of their arrangement, and the law should facilitate this
option. Beyond the practical considerations of creating
Quistclose trusts, the article has questioned whether these
trusts can provide any utility when money is lent for ESSPs.
In particular, the article discussed equitable tracing and the
presence of a fiduciary duty as two hypothetical reasons for
attempting to create such a trust. Despite these discussions,
one can remain sceptical about whether a Quistclose (result-
ing) trust can add much value when lenders make green fi-
nance available to borrowers. More generally, the discussions
in this article can perhaps encourage us to think about the
suitability of equity’s intervention in the context of
green financing.
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