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Abstract

In contemporary counterinsurgency warfare, non-state entities such as Civilian Defence
Forces (CDFs) are increasingly operating as hybrid irregular forces i.e., as both combat forces
as well as providers of local governance functions. Frequently, these groups act in manners in
which they potentially violate international law norms. It is important to determine whether
and under what basis States can be held responsible for such conducts. International law
provides that state responsibility for the conduct of non-state entities only arises in some
instances, which are primarily contained in Articles 4 — 11 of the Articles on State
Responsibility 2001. The conditions created under these articles relate to when such non-state
entities act as organs of the state, are empowered to perform governmental functions based on
an enabling internal law and generally operate under the direction and control of the State.
These rules have been affirmed in a variety of tests developed by the International Court of
Justice as well as other international criminal tribunals. These rules and the tests developed
by the courts are rather strict/restrictive and do not cover emerging non-state entities such as
CDFs operating as hybrid irregular forces.

This thesis presents the first comprehensive analysis on the issue of state responsibility for
the conduct of hybrid irregular forces. It conducts this analysis adopting as case study, the
Civilian Joint Task Force (CJTF), a CDF that has been operating in this manner in Nigeria’s
counterinsurgency warfare against Boko Haram. The thesis examines the question of whether
and on what basis can the Nigerian State be held responsible for the conduct of this group. It
addresses this question from a broader international law perspective, specifically
International Humanitarian Law (IHL), International Human Rights Law (IHRL), and the law
of state responsibility. It argues that there is a dissonance between the rules of attribution
under the law of state responsibility framework and States’ use of CDFs operating as hybrid
irregular forces. It therefore recommends an expansive approach to states responsibility in
this context, by canvassing a broadening of the standard of empowerment under Article 7 of
the Articles on State Responsibility. In particular, it canvasses a broadening of the
empowerment framework, so that in addition to the existing framework of ‘empowerment
through an internal law’, the rules be expanded to include empowerment through factual
circumstances i.e., the existence of an informal link/working relationship between the State
and the hybrid irregular force. It is hoped that the outcome of this thesis will inspire a
broadening of the current framework, as this holds benefits, chief among which are the
possibility of more States been held responsible in an increased number of cases and the
potential of compelling States to developed domestic mechanisms to regulate their
engagement of these groups.
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CHAPTER ONE
BACKGROUND TO THE STUDY

1.0.  Introduction

The purpose of this thesis is to identify and examine the specific standards regarding the
responsibility of States for internationally wrongful acts, with a particular focus on the
conduct of irregular forces operating in a hybrid form in a counterinsurgency. With increasing
ubiquity, irregular forces continue to exercise elements of governmental authority, such as the
performance of local governance functions, alongside their ordinary combat roles. Much of
this flows from the fact that in contemporary times, States have found it more expedient to
privatise otherwise traditional functions, engaging non-state entities such as armed groups,
terrorist organisations, multinational corporations, and Non-Governmental Organisations
(NGOs) in public-private collaborations.' The increasing proliferation of armed conflicts and
the realisation by States of the utility of forces outside their conventional Armed Forces have
therefore turned irregular forces into dominant players within this ecosystem._Historically,
these groups operated on the fringes of counterinsurgencies. This has, however, changed with
time. Today, the growing influence of Civilian Defence Forces (CDFs), a subset of the
broader irregular forces, continues to transform how counterinsurgency warfare is conducted.
Whereas CDFs are generally difficult to define, they have been described as:

Members of civil self-defence groups, community defence forces, and civil

militias which are formed to protect their communities from non-state or
State actors or to combat insurgents.2

This term is used interchangeably with other related concepts such as Pro-Government
Militias (PGMs) and Paramilitary Groups,” such that in several literature on states’
engagement of such groups, there is considerable overlap in the terminology. Nonetheless,
what these terms have in common is the fact that groups of this nature consist mostly of pro-
state actors, employed outside the regular Armed Forces of a State.* They are informal armed
groups that do not form a part of the regular Military i.e., the Army, Navy, and Air Force, and

are typically drawn from the civilian population.” CDFs are a sedentary, low-cost, and

! Daniel Bodansky and John R. Crook, ‘Symposium on The ILC’s State Responsibility Articles: Introduction
and Overview’ (2005) 96 American Journal of International Law, 73 — 791 at 782.

2 ICG, ‘Double-Edged Sword: Vigilantes in African Counterinsurgencies’ (2017) Afiican Report No. 251
International Crisis Group, 1 —39 at 1.

® Yelena Biberman, ‘Self Defence Militias, Death Squads and State Outsourcing of Violence in India and
Turkey’ (2018) 41 (5) Journal of Strategic Studies, 751 — 781 at 754.

* ibid.

> Phillip Nelson and Marina G. Petrova, ‘The Other Dark Side of Pro-Government Militias: Deterring
Nonviolent Action and Spoiling Prospects for Peace During Civil Wars’ (2023) Studies in Conflict & Terrorism,
1-19at2.



defensive form of PGM and, in contemporary times, have become an important part of armed
conflicts.® From Nigeria to Syria, Afghanistan, Iraq, Libya, Yemen, and even Ukraine, the
operations of these groups have become prevalent. In a bid to achieve success in
counterinsurgency warfare, States are increasingly turning to these groups, the result being
that unprecedented powers are ceded to them.” Some of the benefits derived by States when
they use CDFs include the fact that their engagement increases the number of available
counterinsurgent forces to civilians; enhances the quantity and quality of intelligence
gathering through their knowledge of the local environment; encourages the defection of
insurgents; and generally help commanders of counterinsurgent units to support and protect
the local community.® Through the use of these groups, States allow for a reduction of their
monopoly over the use of violence within their territory.” Notwithstanding that their use can
be counterproductive, States increasingly turn to these groups, with some even investing in
them.'® Additional motivation for using such groups extends to the fact that their use provides
a cover for States looking to evade international responsibility for abusive behaviour that may
be committed against civilians." In short, it gives States plausible deniability for their

conduct while retaining and enjoying the gains that come from using them.

However, the engagement of CDFs by States has become increasingly problematic. States’
use of these unofficial groups presents significant risks to the civilian population as their
activities often result in varying levels of human rights violations, including extrajudicial
killings, torture, and enforced disappearances.'? While serving State’s interest, they mostly
operate outside recognisable legal frameworks thereby posing concrete problems for
governance, the rule of law, and human security.” Whereas States mostly engage these
groups to make up for manpower shortages in the area of combat operations as well as local
intelligence gathering, they end up acting in other ways outside their regular combat

functions. In the course of this hybrid operation, they engender egregious violations of human

¢ Daniel O. Shaw and Huseyn Aliyev, ‘The Frontlines Have Shifted Explaining the Persistence of Pro-State
Militias After Civil Wars’ (2021) Studies in Conflict & Terrorism, 1 —21 at 1.

7 As Clegg notes, irregular forces support a broader counterinsurgency strategy by ensuring cooperation between
themselves and counterinsurgent forces. See W. Clegg, ‘Irregular Forces in Counterinsurgency Warfare’ (2009)
5 (3) Security Challenges, 1 —25 at 2.

8 ibid.

? Bailee Donahue, ‘Outsourcing Counterinsurgency: State Investment in Pro-Government Militia as a Response
to Rebel Strength’ Master of Arts (MA) Thesis, Department of Political Science, University of North Carolina-
Chapel Hill, 1 — 29 at 1.

" ibid.

" ibid at 2, 3.

2 Lucie Konecna, ‘Recent Trends in Pro-Government Militias in Africa: A Use Tool or a Threat?’ (2024) 12 (2)
Asian Journal of Peacebuilding, 257 — 278 at 261, 262.

'3 ibid.



rights as well as violations of other norms of international law, such as extrajudicial killings,
torture, arbitrary detention, disappearances, etc. As would be expected, members of
vulnerable groups such as women, children, and Persons with Disabilities (PWDs) are often
disproportionately impacted by such violations, further raising concerns about issues of

development.

This presents problems to the traditional framework of international law, which remains
focused on States as the main actors in counterinsurgency warfare. More significantly, it
raises questions on whether and to what can the conduct of such CDFs, committed in the
context of their engagement by the State, be attributed to the State. Addressing this question
is critical, given that under the existing law of state responsibility framework, a State is only
responsible for conducts that are attributable to it. Where the conduct is not attributable to the
State, it is considered private conduct, the implication being that, whereas the State may
factually have been acting through such a group, it can potentially escape responsibility.
Broadly speaking, there is increasing scholarly focus on issues of state responsibility for the
conduct of non-state entities; however, the more specific question of how and whether a State
can be held responsible for the conduct of a CDF operating in hybrid form in a
counterinsurgency remains for the most part neglected and understudied. Indeed, a
comprehensive examination of the status of such groups, as well as the international legal
framework applicable to them, remains missing. This thesis aims to fill this gap by examining
the international legal framework governing the attribution of conduct of irregular forces to
States, particularly when such groups operate in a hybrid form in a counterinsurgency during
which they generate human rights violations and violations of other norms of international
law. It is, however, important first to understand how a CDF can operate in a hybrid form,

outside the regular combat function for which it was engaged by the State.
1.1. States’ engagement of CDFs and their Evolving Hybrid Operation.

In recent years, States’ engagement of CDFs for the primary purpose of acting in combat
roles has been an important counterinsurgency strategy. In more than half of the civil wars
since 1989, States have enjoyed support from militias in prosecuting their counterinsurgency
operations." Hundreds of CDFs have operated and/or are currently operating as combat
forces in counterinsurgencies alongside State Armed forces in different parts of the world.

Sabine Carey, Neil Mitchell, and Katrin Paula in their Pro-Government Militia Guidebook,

" Jessica A. Stanton, ‘Regulating Militias: Governments, Militias, and Civilian Targeting in Civil Wars’ (2015)
59 (5) Journal of Conflict Resolution, 899 — 923 at 8§99.
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provide an extensive list of groups that have operated in this manner in the last forty years."
A few notable examples will be highlighted in this section of the thesis to give context to the
discussion. For instance, in Burundi, the Guardians of Peace were created by the State to act
in self-defence against rebels in several parts of the country.'® In the same vein, in Ethiopia,
the Weyane or TPLF Militia was formed to assist in the government’s counterinsurgency
operation in the Ogaden region of the country, fighting against the ONLF rebels."” In
Myanmar, the Pyusawhti Militia has been operating alongside government troops in
counterinsurgency operations, while in Nicaragua, the Sandinista Popular/Peoples’ Militia
was formed in the *80s to fight against the Contra rebels.'® In Peru, the Rondas Campesinas
were deployed by the State in counterinsurgency against armed opposition groups such as the
Sendero Luminoso." During the Sierra Leone Civil War, a band of traditional hunter militias
and civil defence force known as the Kamajor, assisted the State as well as the ECOWAS
Monitoring Group (ECOMOG) Forces, in counterinsurgency warfare against the
Revolutionary United Front (RUF) rebels as well as other forces.” In Sri Lanka, the Home
Guard/Civil Defence Force was deployed by the State to protect villages and civilians from
LTTE attacks.?' In Sudan, the Janjaweed Militia was used by State Authorities to fight against
rebels in the Darfur region of the country, while in Uganda, groups such as the Amuka and
Arrow Militias were used to fight alongside State Armed Forces against the Lord’s Resistance
Army (LRA) insurgents.”” In Ukraine, groups known as the 4ZOV Militia and Donbas
Battalion are currently in action, supporting the Ukrainian Army in its war against pro-
Russian armed rebels in the separatist regions.” Since the 1950s, several State-supported
armed militias known as the A/sa Masa have operated in the Philippines to fight alongside the
Philippine Army against communist insurgents known as the News Peoples’ Army.** In
Colombia, the United Self Defence Forces of Colombia (AUC) has been active in
counterinsurgency against the Revolutionary Armed Forces of Colombia (FARC) and

National Liberation Army (ELN) rebels in the country.” In Somalia, the Darwish and other

> Sabine Carey, Neil Mitchell, and Katrin Paula, ‘Pro-Government Militia Guidebook’ https://militias-
guidebook.com/groups/

' ibid.

Y ibid.

8 ibid.

¥ ibid.

2 ibid.
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*2 ibid.
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* Minnie M. Joo and Santiago Sosa, ‘Governance Interrupted: Rebel Governance and Pro-Government Militias’
(2023) 8 (3) Journal of Global Security Studies, 1 — 17 at 2.

* ibid.
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local militias have been involved in years of counterinsurgency warfare against Al Shabaab.*
In Sudan and Iraq, the Janjaweed and Sahwa militias were deployed as combat forces against

rebel groups.”’

The above examples point to the preexisting approach by States of engaging CDFs to perform
combat functions in counterinsurgency. However, though CDFs are still engaged by States to
perform combat functions in counterinsurgencies, an emerging phenomenon in the activities
of such groups is their role as governance actors, in which they replace the State in areas of
limited statehood providing local governance functions. Taking advantage of the absence of
the State as well as State institutions in territories where the insurgency is rife, these groups
take over inherently governmental functions, during which widespread human rights
violations, as well as violations of other international law norms, take place. Within this
context, they feature as hybrid actors, operating simultaneously in both combat and

governance roles.

1.2. The Civilian Joint Task Force (CJTF) as a Hybrid Actor in Nigeria’s

Counterinsurgency against Boko Haram

Nigeria is a notable example when it comes to this phenomenon of hybrid operation by
CDFs. Since 2013, the government has coopted an irregular force by the name Civilian Joint
Task Force (CJTF) into its counterinsurgency operations against the insurgent group, Boko
Haram. Members of the group are lightly armed, trained, paid, and provided uniforms by the
Nigerian State.® The group in turn operates alongside the Nigerian Armed Forces in military
operations, engaging Boko Haram insurgents in combat while also providing much-needed
intelligence for the Armed Forces. They also take on other military-related functions such as
manning checkpoints, conducting searches, arresting suspected insurgents and their
collaborators, etc. The group has been instrumental in combatting the activities of the
insurgents as well as recovering territories they once held.” In a future demobilisation plan,
the State has stated its intention to absorb some members of the groups into the regular

Armed Forces and others into related security agencies.*

% Vanda Felbab-Brown, ‘The Problem with Militias in Somalia: Almost Everyone Wants Them Despite Their
Dangers’ in Adam Day (ed.) Hybrid Conflict, Hybrid Peace: How Militias and Paramilitary Groups Shape
Post-Conflict Transitions (New York: United Nations University, 2020), 1 — 156 at 119.

¥ Yaniv Voller, Rethinking Armed Groups and Order: Syria and the Rise of Militiatocracies‘ (2022) 98 (3)
International Affairs, 853 — 871 at 856, 857.

% Donahue, (n 9) 4.

# ibid.

% ibid at 5.



While the group was coopted by the State to primarily operate alongside the Armed Forces as
a combat force, over time it has continued to act in other ways, outside this primary role. In
particular, in addition to being a combat force, it has exploited the absence/weakness of State
authority due to the outbreak of the insurgency to become a provider of local governance
functions in several territories in the northeast, effectively becoming the new face of
government in the region._The result is that, as a part of the counterinsurgency, it features as a
hybrid actor, operating simultaneously in both combat and governance roles. The CJTF in its
hybrid operation exemplifies the characteristics of similar groups who also operate as hybrid
actors in counterinsurgency in other countries. In Somalia, the Darwish militia operates as a
combat force in counterinsurgency against Al Shabaab while also functioning as an extension
of the State, performing a variety of functions from revenue generation to protection of elites’
interests and governance.’’ Another example is Burkina Faso, where the Koglweogo
(Guardians of the Bush) militia has been involved in military operations against Islamic
jihadists while also performing local governance functions such as local security and justice
delivery.”* Another group operating in this manner is the Wazalendo (We Are the True Patriot)
militia in the Democratic Republic of Congo (DRC), which has been operating alongside the
Congolese Military (FARDC) against the M23 rebels in the North Kivu province of the
country while also engaging in governance functions.” In Syria, the Shabiha (Ghosts) militia
was an active operator alongside State Forces in counterinsurgency against the Free Syria
Army as well as providing governance functions.* In Iraq, the Al-Hashd Al-Shaabi (Popular
Mobilisation Forces) militia, was a key combat force in the country’s counterinsurgency
against the Islamic State, while at the same time involved in the provision of local
governance functions.”> The hybrid operation of the groups identified above supports the

conclusion that this is not an isolated issue but an emergent phenomenon.

Like the broader class of irregular forces, the hybrid operation of the CJTF has generated a
wave of human rights violations and violations of international law norms. In the last ten
years, it has allegedly committed atrocities such as extrajudicial killings, torture, inhuman

and degrading treatment, sexual violence, etc. Despite these violations, which are well

%! Felbab-Brown (n 26) 126.

% Sidney Leclercq and Geoffrey Matagne, ‘With or Without You: The Governance of (Local) Security and the
Koglweogo Movement in Burkina Faso’ (2020) 9 (1) Stability: International Journal of Security &
Development, 1 —22 at 5, 6.

% Paul Nantulya, ‘Understanding the Democratic Republic of the Congo’s Push for MONUSCO’s Departure’
Africa Centre for Strategic Studies (20 May 2024) https://africacenter.org/spotlight/understanding-drc-monusco/
* Voller (n 27) 861, 868.

% Hassan Abbas, ‘The Myth and Reality of Iraq’s Al-Hashd Al-Shaabi (Popular Mobilisation Forces): A Way
Forward’ Policy Paper, Friedrich-Ebert-Stiftung (FES) (September 2017), 1 — 15 at 8.
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documented in reports, several of which will be considered in greater detail in Chapter Four
of this thesis, the group’s hybrid operation remains an underexplored issue in relevant
literature. Much of this has to do with the focus on the State as the main subject regarding
responsibility for such violations. Traditionally, international law was conceived as a system
set up to regulate affairs between States.*® This system is viewed as indicative of a State’s
authority over its subjects,’” in which States as first-line subjects are deemed primary norm
bearers,*® a position flowing from their status as sole subjects in the international system.”
This is based on international law’s horizontal technique of legal ordering, which embodies a
legal system of coordination between sovereign independent States.*” While international law
obligations are binding on States, they are also expected to incorporate international law into
their domestic legal framework to be applied by domestic courts.* Within this framework,
non-state entities were not considered subjects of international law; they only enjoyed a
derivative international personality based on being created by or under a State’s internal law,

and so could not bear direct obligation.

However, the hybrid operation of CDFs as well as the violations it engenders creates novel
problems for this longstanding framework. It challenges the existing law of state
responsibility framework, in particular the question of how and to what extent the State can
be held responsible for the conduct of these groups in their hybrid form. The dehumanizing
effects of the violations arising from these groups’ hybrid operation illustrate very
significantly the kind of threat they pose to the international law framework. Also, resolving
such issues has become most pressing given that in some situations, a country’s internal laws
may say nothing about such engagement, or may just be lacking in the instant. The law of
state responsibility plays a fundamental role in understanding how responsibility is to be
determined in such situations. This is done through the framework of attribution, which
connotes the principle of attaching an act or omission by an actor, other than the State, to the

State. The international community of States has a central objective in ensuring clarity in the

% David Bilchitz, ‘Corporations and the Limits of State-Based Models for Protecting Fundamental Rights in
International Law’ (2016) 23 (1) Indiana Journal of Global Legal Studies, 143 — 170 at 144.

¥ Samantha Besson, ‘Sovereignty, International Law, and Democracy’ (2011) 22 (2) European Journal of
International Law, 373 — 387 at 376.

% ibid.

¥ Bilchitz (n 36).

“* Goerges Abi-Saab, ‘The Newly Independent States and the Rules of International Law: An Outline’ (1962) 8
(2) Howard Law Journal, 95 — 121 at 103.

“! Louis Henkin, ‘International Law as Law in the United States’ (1984) 82 Michigan Law Review, 1555 — 1569
at 1556.



application and interpretation of these rules so that States do not escape responsibility for acts

such groups commit.*

1.3. The Law of State Responsibility Framework and the Attribution of Conduct of

Irregular Forces to States.

The legal landscape on state responsibility has witnessed paradigmatic shifts in contemporary
times. Considering that a codification of the law of state responsibility was necessary for the
development and maintenance of peaceful relations among States, the United Nations
General Assembly (UNGA) in 1953 adopted Resolution 799 (VII),* based on which it
requested the International Law Commission (ILC) to produce a draft instrument laying down
these principles.* Through the work of the ILC, a framework defining the scope of state
responsibility was developed under the Articles on the Responsibility of States for
Internationally Wrongful Acts (Hereinafter the ‘Articles on State Responsibility’) 2001.*
Notwithstanding the status of the Articles on State Responsibility as draft articles,* they are
regarded as the most authoritative statement on the determination of state responsibility as
well as a restatement of customary international law.*” Affirming this position, the United

Kingdom (UK) government noted as follows:

“ Remy Jorritsma, ‘International Responsibility and Attribution of Conduct: An Analysis of Case Law on
Human Rights and Humanitarian Law’ (Doctoral Thesis Maastricht University, 2021), 1 — 252 at 1.

“ UN Doc A/RES/799 (VIII) (1953).

* The International Law Commission (ILC) was created following UNGA Resolution 174 (II) of November 21,
1947. See UN Doc A/RES/174 (IT) (1947). Amongst other responsibilities, under Article 13 of the UN Charter,
the ILC has the responsibility to “initiate studies and make recommendations to encourage the progressive
development of international law and its codification”. Also, as noted by Rosenstock, the Commission’s work
on the draft articles revealed its strengths and limitations. See Robert Rosenstock, ‘The ILC and State
Responsibility’ (2002) 96 (4) American Journal of International Law, 792 — 797 at 792.

* ILC, Articles on the Responsibility of States for Internationally Wrongful Acts with Commentaries, Yearbook
of the International Law Commission, (YB ILC) 2001-II (2) 30, para.77. UNGA Resolution 56/83 of December
12, 2001. See UN Doc A/RES/56/83 (2001). International Law Commission (ILC), ‘Draft Articles on
Responsibility of States for Internationally Wrongful Acts’ in Report of the International Law Commission on
the Work of its Fifty-third Session [Hereinafter ILC 53™ Report], UN GAOR 56™ Sess. Supp. No. 10, at 43, UN
Doc. A/56/10 (2001), https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pd

See UN Doc A/RES/59/35 (2004); UN Doc A/RES/62/61 (2007); UN Doc A/RES/65/19 (2010); UN Doc
A/RES/68/104 (2013); UN Doc A/RES/71/133 (2016); UN Doc A/RES/74/180 (2019).

“ The Articles and the Commentary aren’t viewed as a ‘source of law’, but as ‘evidence of source of law’.
Article 38 (1) of the Statute of the International Court of Justice (ICJ) states that are “subsidiary means for the
determination of the rules of law”. See David D. Caron, ‘The ILC Articles on State Responsibility: The
Paradoxical Relationship Between Form and Authority’ (2002) 96 (4) American Journal of International Law,
857 — 873 at 867.

¥ Biwater Gauff (Tanzania) Ltd. v. Tanzania (2008), ICSID, para. 773; Kotov v. Russia (2012), European Court
of Human Rights (ECtHR), para. 30; Samsonov. Russia (2014) European Court of Human Rights (ECtHR),
para. 45; Hulley Enterprises Ltd. (Cyprus) v. Russia (2014), Permanent Court of Arbitration (PCA), para. 113;
UNGA, Report of the Secretary-General, Responsibility of States for Internationally Wrongful Acts:
Compilation of Decisions of International Courts, tribunals, and other bodies, UN Doc A/62/62/Add 1 (2007);
UN Doc A/65/76 (2010); UN Doc A/68/72 (2013); UN Doc A/71/80 (2016); UN Doc A/74/83 (2019); David D.
Caron, ‘The ILC Articles on State Responsibility: The Paradoxical Relationship Between Form and Authority’
(2002) 96 (4) American Journal of International Law, 857 — 873 at 872.
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States generally have accepted the draft articles in their current form. At
present, the draft articles reflect an authoritative statement of international
law and have been referred to by international courts and tribunals,
writers, and more recently, domestic courts...Since 2001 the draft articles
have gained widespread recognition and approval. Many States, including
the United Kingdom, regularly turn to the draft articles and the
commentaries as guidance on issues of state responsibility that arise in day
to day practice.®

The Articles on State Responsibility operate to govern the enforcement and compliance with
a State’s obligation under international law,* when certain conducts cause harm in breach of
such obligation™ as well as the consequences thereof.”' It occurs when one State breaches its
international law obligation by infringing on the rights of another State.”” It is a
comprehensive framework of legal obligations, covering general principles of States’
international responsibility; the primary rules establishing attributable internationally
wrongful acts, and the secondary rules that flow as a legal consequence from a state’s breach
of an international obligation.” In general, it comprises secondary or functional rules of
international law developed to promote the practical realisation of the substantive or primary

rules of international law, which defines the content of a State’s legal obligation.™

According to Article 1 of the Articles on State Responsibility, “every internationally wrongful
act of a State entails the international responsibility of that State”.>> Crawford in referring to
the above provision notes that though at various stages in the drafting process, it was
suggested that it be amended to include the phrase “towards another State” or “to an injured
State”, ultimately no attempt was made to limit the scope of the articles to just obligations
owed by a State to other States.® He equally notes that the Articles on State Responsibility

don’t make a distinction between treaty and non-treaty obligations of States.”” Despite this

“ UNGA, ‘Responsibility of States for Internationally Wrongful Acts: Comments and Information Received
from Governments’ (9 March 2007) UN Doc. /A/62/63, 6 para. 5.

4 Alan Nissel, ‘The ILC Articles on State Responsibility: Between Self-Help and Solidarity’ (2005) 38 New
York University Journal of International Law and Politics, 355 — 371 at 355.

*® Gordon A. Christenson, ‘Attributing Acts of Omission to the State’ (1990) 12 (2) Michigan Journal of
International Law, 312 — 370 at 312.

> Bodansky and Crook (n 1) 773.

*2 John E. Noyes and Brian E. Smith, ‘State Responsibility and the Principle of Joint and Several Liability’
(1988) 13 (2) Yale Journal of International Law, 225 — 267 at 226.

> Sompong Sucharitkul, ‘State Responsibility and International Liability under International Law’ (1996) 18
Loyola of Los Angeles International and Comparative Law Journal, 821 — 839 at 828.

> Kenneth B. Hoffman, State Responsibility in International Law and Transboundary Pollution Injuries’ (1976)
25 (3) International & Comparative Law Quarterly, 509 — 542 at 509.

> Article 1, Articles on State Responsibility 2001.

*¢ James Crawford, The International Law Commission Articles on State Responsibility: Introduction, Text, and
Commentaries, (Cambridge: Cambridge University Press, 2002), 1 —381 at 11.
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seeming unambiguity, the scope concerning the general application of the law of state
responsibility remains problematic, generating continuous debates and practical difficulties.™
Indeed, it has been the focus of a significant number of international law scholarly works in
recent years.” Relevant legal regimes such as International Humanitarian Law (IHL) and
International Human Rights Law (IHRL) make it the obligation of the State, within whose
territory non-state entities operate, to investigate, prosecute, and punish alleged violations of

international law norms while also providing reparations to victims.

Under the law of state responsibility, States only bear responsibility for a limited number of
entities under their jurisdiction and not general responsibility for all actors.®’ Underpinning
this strict/restrictive interpretation is the public/private divide, in which a State is only
considered responsible for public acts of its organs defined under an internal law, i.e., de jure
organs of the State and, in few exceptions, those who satisfy certain conditions as de facto
organs of the State. The current framework does not consider the State as responsible for the
private conduct of a non-state entity when such an entity is not defined under an internal law
of the State or doesn’t satisfy the strict conditions that would qualify it as a de facto organ of
the State. That an act occurred within the territory of a State or by an entity connected to it is
not considered as a sufficient basis for establishing attribution; rather, there must be in

existence a much stronger connection, providing the needed link between the State and the

*8 Rene Provost, State Responsibility in International Law, (Milton Park, Abingdon: Routledge, 2016),

> For a general overview, see Pierre-Marie Dupuy, ‘The International Law of State Responsibility: Revolution
of Evolution?’ (1989) 11 (1) Michigan Journal of International Law, 105 — 128 at 105; Sompong Sucharitkul,
‘State Responsibility and International Liability under International Law’ (1996) 18 Loyola Los Angeles
International & Comparative Law Journal, 821 — 839 at 821, 823; Marco Sassoli, State Responsibility for
Violations of International Humanitarian Law’ (2002) 84 (846) International Review of the Red Cross, 401 —
434 at 402, 403; Greg Travalio and John Altenburg, ‘Terrorism, State Responsibility, and the Use of Military
Force’ (2003) 4 (1) Chicago Journal of International Law, 97 — 119 at 100; Marko Milanovic, ‘State
Responsibility for Genocide’ (2006) 17 (3) European Journal of International Law, 553 - 604 at 560; Damira
Kamchibekova, ‘Strate Responsibility for Extraterritorial Human Rights Violations’ (2007) 13 (7) Buffalo
Human Rights Law Review, 87 — 149 at 99; Christina Voigt, ‘State Responsibility for Climate Change Damages’
(2008) 77 Nordic Journal of International Law, 1 — 22 at 2; Ulf Linderfalk, ‘State Responsibility and the
Primary-Secondary Rules Terminology — The Role of Language for an Understanding of the International Legal
System’ (2009) 78 Nordic Journal of International Law, 53 — 72 at 56; Cedric Ryngaert and Holly Buchanan,
‘Member States Responsibility for the Acts of International Organisations’ (2011) 7 (1) Utrecht Law Review,
131 — 146 at 131; Annie Bird, ‘Third State Responsibility for Human Rights Violations’ (2011) 21 (4) European
Journal of International Law, 883 — 900 at 883; Kimberley N. Trapp, State Responsibility for International
Terrorism: Problems and Prospects, (Oxford: Oxford University Press, 2011), 1 — 291 at 2; Helmut P. Aust,
Complicity and the Law State Responsibility, (Cambridge: Cambridge University Press, 2011), 1 — 475 at 1;
Robert D. Sloane, ‘On the Use and Abuse of Necessity in the Law of State Responsibility’ (2012) 106 American
Journal of International Law, 447 — 508 at 449.

¢ Rachel L. Johnstone, ‘State Responsibility for Wrongful Conduct’ in M. Fitzmaurice, P. Merkouris, & P.
Okowa (eds.) Offshore Oil and Gas Development in the Artic under International Law: Risk and Responsibility,
Queen Mary Studies in International Law, Vol. 14 (Leiden, Netherlands: Brill Nijhoff, 2015) 1 — 309 at 194.
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conduct in question.®’ Such a link ultimately designates the entity as an organ of the State,
with the possibility that such a link can be established either through reference to an internal
law of the State or by demonstrating evidence of a factual relationship. When such a link is
established by reference to an internal law of the State, the entity in question is referred to as
a de jure organ of the State.”” Relevant examples include the executive, legislative, and
judicial bodies of a State as well as other agencies established under an enabling law such as
the Armed Forces or the Police. On the other hand, when the link is derived based on
evidence of a factual relationship, the entity concerned is deemed a de facto organ of the
State.” These are entities that aren’t defined under the internal law of a State but share a link
in terms of the State's control over them and/or evidence of their complete dependence on the

State.%

The law of state responsibility provides for both de jure and de facto organs of the State
under Article 4 of the Articles on State Responsibility as well as its commentary and further
extends the scope of attribution for de facto organs to Article 8 of the Articles on State
Responsibility. Whereas determining whether a non-state entity qualifies as a de jure organ of
the State 1s quite straightforward, given the presence of an internal law defining such a status,
doing the same for a de facto organ of the State is problematic because evidence of factual
relationships can only be established by demonstrating that the State indeed exercises
significant control over the group in question and its activities and/or the group operates in
complete dependence on the State. This framework leaves out non-state entities that are
neither defined under an internal law of the State nor operate in complete dependence on the
State yet have a clear link with the State in terms of their working relationship. It is within
this narrow margin that CDFs operating as hybrid irregular forces fall. For the most part, in
nearly all jurisdictions where they operate, they are not defined under the internal law of the
State to qualify as de jure organs of the State; at the same time, the State often does not
exercise the threshold of control/direction over their activities to make them de facto organs
of the State and meet current attribution standard under the law of state responsibility
framework. The only link between the two parties is often evidence of a working relationship,

which the State exploits to its advantage.

¢! Jennifer H. Maddocks, ‘State Responsibility for International Law Violations Involving Non-State Actors in
Armed Conflict’ (Doctoral Thesis University of Reading, 2021), 1- 387 at 18.

¢ Article 4, Articles on State Responsibility 2001.

¢ Para. 11, Commentary to Article 4, Articles on State Responsibility 2001.

¢ ibid.
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Among the relevant provisions, Article 7 of the Articles on State Responsibility, which
provides for attribution based on the exercise of elements of governmental authority, is the
most proximate in understanding how and whether a State can be held for the conduct of an
irregular force operating in hybrid form. Challengingly, the wording of this provision only
provides for empowerment by an internal law of the State, leading to the exercise of elements
of governmental authority, and does not accommodate empowerment by other means such as
a verifiable working relationship between a State and an irregular force. The necessary
implication of this narrow and restrictive approach is that the courts have remained
incapacitated in terms of attributing the conduct of several irregular forces to States, even
when it was clear that such groups had sufficiently been empowered by the State, enabling

them to carry out the acts leading to internationally wrongful conducts.

This narrow space represents a responsibility gap in the current framework of the law of state
responsibility. This gap indicates that the scope of state responsibility for irregular forces
remains underdeveloped in law and practice. It mirrors a dissonance between international
law’s restrictive approach to state responsibility and the growing influence of CDFs operating
as hybrid irregular forces. This gap remains a problem to the current framework, in that it has
allowed an environment in which States are increasingly incentivized to coopt such groups
into their counterinsurgency framework, with such groups exploiting the absence of State
authority in conflict zones to metamorphose into hybrid actors, engendering violations of
human rights as well as other norms of international law, without prospects of responsibility.
Indeed, cases of States being held responsible for the conduct of such irregular forces in
hybrid operations are non-existent. This thesis contends that this responsibility gap is caused
by the strict and restrictive approach to the attribution of acts of non-state entities to States
under the current law of state responsibility framework, in particular as it relates to Article 7
of the Articles on State Responsibility. This narrow wording of Article 7 reflects, to a large
extent, an international law not in tune with current development. The thesis argues that an

expansive approach to this provision is best suited to closing the identified responsibility gap.

In light of the above, it is important to understand the problem with the international law
framework relating to state responsibility for the conduct of irregular forces, especially in
terms of their working relationship, which leaves such relationships out of the scope of the

current framework. The Westphalia treaty led to the establishment of the international law
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system, which is exclusively centered on sovereign States.® Having made international law,
States were only accountable to each other in meeting their international legal obligations.®
The initial ILC report of January 1956 noted that it was necessary to do more than codify the
law; rather, international law must be adapted to reflect the profound transformations that
have taken place in the system and bring the principles of state responsibility in line with the
realities of the international law system.” However, for the most part, the ILC’s Articles on
State Responsibility have reflected the traditional international legal order, focusing on States
and the rules they use to hold each other responsible for substantive international
obligations.®® As Maddocks notes, “...ARSIWA is not a complete or perfect representation of

the law of state responsibility; it is the best description of the law that the ILC was able to

99 69

agree at that time

In the years since the United Nations General Assembly (UNGA) adopted the resolution
empowering the ILC to codify these rules, the international legal order has evolved
significantly, especially in terms of the increasing role of non-state actors.”’ Though the
current framework enjoys great appeal, as shown in the alacrity with which the courts have
applied its provisions, one may wonder whether this alacrity itself does not mask the
possibility of a more nuanced interpretation of the law that may have been the case if the
current framework wasn’t in place.”" Whereas several provisions in the Articles on State
Responsibility enjoy broad acceptance and are uncontroversial, others remain in a state of
development.” Generally, the Articles have not progressed in the manner expected, as to
reflect the changing dynamics of States/irregular forces relationships. While the law of state
responsibility is of general application, understanding its applicability in counterinsurgency
operations requires focus on a specific armed conflict situation, in this case, the Boko Haram
insurgency. It is within this context that this thesis problematises relevant provisions in the
Articles on State Responsibility, to understand how the Nigerian State can be held responsible

for the conduct of the CJTF as a hybrid actor in its counterinsurgency against Boko Haram.

¢ Edith B. Weiss, ‘Invoking State Responsibility in the Twenty-First Century’ (2002) 96 American Journal of
International Law, 798 — 816 at 798.

¢ ibid.

¢ ibid.

¢ ibid.

¢ Maddocks ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
Conflict’ (n 61) 22.

7 Weiss, (n 65) 799.

7* Maddocks ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
Conflict’ (n 61) 22,

7 ibid.
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There is a need to develop an understanding of how the hybrid operation of these groups
implicates the current international law framework on state responsibility. If we can
understand the responsibility gap in the current framework, then we can strengthen identified
pathways while at the same time plugging the identified gap. By so doing, we disincentivize

the increasing use of these groups by States and make international law work better for all.
1.4. Central Argument of the Thesis.

Academic focus on issues of state responsibility for the conduct of irregular forces is not
unprecedented. In the development of the doctrine of the law of state responsibility as well as
general international law, an increasing number of scholarly works have been devoted to
understanding the responsibility of States for internationally wrongful acts, including those
related to counterinsurgencies and other forms of armed conflicts. For instance, Ramsundar,
in her book, underscores the point that mass atrocities occur most times in the context of
State and State support, and so, effort geared at ensuring direct responsibility of individuals is
hopeless.” In this material, she engaged the question of whether such state support in
situations where the commission of mass atrocities by an armed group is imminent ought to
have a bearing on the attribution of the conduct of such groups to the State.” Noting that the
current approach by the International Court of Justice (ICJ) does not cover this question or its
implication on the interpretation of the direction/control when considering attribution, her
work examined whether doctrines and tests derived under international criminal law can be
adopted for a proposed variation of consideration made in applying tests of attribution under
the law of state responsibility framework.” Ultimately, she proposed a widening of the scope
of responsibility through modification to the interpretations of the tests of control and

dependence.

Within the same vein, Maddocks in her work has examined issues around the vague status of
groups such as the Shabiha militia coopted by the Syrian government to fight opposition
forces, as well as the PMF engaged by the Iraqi government in its counterinsurgency against
the Islamic State of Iraq and the Levant (ISIL).”® In her work, she argued that even though
both groups operate as CDFs, and exercised public power, in that they acted alongside State

security forces in counterinsurgency, it appears that the authority to do so was not delegated

78 Narissa K. Ramsundar, State Responsibility for Support of Armed Groups in the Commission of International
Crimes, (The Netherlands: Koninklijke Brill NV, Leiden, 2020), 1 — 232 at 3.

7 ibid.

7 ibid at 4, 6.

7¢ Jennifer Maddocks, ‘Outsourcing of Governmental Functions in Contemporary Conflict: Rethinking the Issue
of Attribution’ (2019) 59 Virginia Journal of International Law, 49 — 95 at 81, 82.
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to them in line with Syrian and Iraqi internal laws.”” The implication is that despite
performing state-like actions, their conduct is not attributable to the State on whose behalf
they acted.”® Arman has equally examined issues around the ‘complex, non-transparent, and
evolving’ relationship between States and community defence groups, locating it within the
context of the relationship between the CJTF in its combat activities and the Nigerian State in
counterinsurgency against Boko Haram.” He examined the applicability of relevant rules of
attribution under the Articles on State Responsibility as well as the tests developed by
international criminal tribunals to the group, highlighting the practical challenges involved in
determining the State’s potential responsibility.* He concluded that developing the right
framework in this regard could be a useful tool in mobilising States to work towards reducing

the risks associated with the work of such groups.*

Aside from books and articles, issues of state responsibility for the conduct of irregular forces
have also been the focus of some doctoral research. For instance, Eatwell in her thesis
examined the extent to which the conduct of an armed group is attributable to the State
supporting it, or the State to which the armed group becomes the new government, and how
overall, state responsibility for the conduct of such groups participating in armed conflicts is

regulated by international law.*

To address this problem, her research suggested a
formulation of general rules of derivative responsibility or complicity, based on specific
primary rules prohibiting complicit conduct under IHRL and IHL.* Similarly, Varga in her
research examined questions surrounding when a State can be held responsible in connection
with private conduct, when such the State loses effective control over its territory, leading to
an enhanced role for armed groups i.e., when an effective government is absent.* She further
engaged the issue of how the rules can be changed to address the responsibility gap, while at

the same time respecting the principles that provide limitations to the scope of state

responsibility.” Her work argued for a general rule prohibiting state complicity in the

7 ibid.

78 ibid.

77 Jemma Arman, ‘State Responsibility for Community Defence Groups Gone Rogue’ (2020) 102 (915)
International Review of the Red Cross, 1099 — 1123 at 1105.

¥ ibid at 1114, 1115.

# ibid at 1123.

8 Tatyana J. Eatwell, ‘State responsibility for the Unlawful Conduct of Armed Groups’ (Doctoral Thesis
University of Cambridge, May 2019), 1 — 247 at 1, 2.

% ibid at 4.

8 Andrea Varga, ‘Establishing State Responsibility in the Absence of Effective Government’ (Doctoral Thesis
Leiden University, June 2020), 1 — 389 at 3.
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wrongful conduct of such private actors as well as the fact that in certain limited situations,

complicity should be considered a basis of attribution.®

Furthermore, Maddocks in her research examined questions concerning the circumstances in
which the harmful conduct of a non-state actor, committed in an armed conflict, could be
attributed to the State.”” Her work notes the conflict between humanitarian calls for a less
strict interpretation of the rules of attribution such that States can be held responsible when
they support non-state actors who violate international law and the fact that such a framework
may simply just stretch state responsibility too far.*® Her research canvasses a more relaxed
interpretation of the rules of attribution, a complicity rule holding States responsible when
they enable harmful conduct of non-state actors, and a strengthening of the relevant primary
norms of international law.* In a similar fashion, Jorristma in his research examined the
question of whether human rights courts and international criminal tribunals when dealing
with issues of IHL have followed the rules of attribution as provided in Articles 4 — 11 of the
Articles on State Responsibility, as a representation of customary international law or
whether these courts have adopted lex specialis rules in determining what conduct constitutes
acts of the state.” He argued in his work that the legal operation of the rules of attributions
under the law of state responsibility framework shows that the State is viewed in law as the
true author of factual conduct, a development that may have implications for the applicable
legal framework within which such conduct is to be assessed.”’ His work concluded that
human rights courts and other quasi-judicial monitoring bodies do not recognise the existence
of special rules of attribution but that they apply the general rules of attribution laid down in

the Articles on State Responsibility.*

The aforementioned works have, for the most part, focused on the broad issue of state
responsibility for the conduct of irregular forces operating in combat roles. This thesis
extends research in this area by being the first research to examine the question of state
responsibility for the conduct of irregular forces operating both as combat forces as well as
providers of local governance functions. Whereas scholars such as Maddocks have canvassed

a broadening of the general rules of attribution, to accommodate state responsibility for the

% ibid.

8 Maddocks, ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
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conduct of armed groups performing combat functions, this thesis goes further to more
specifically canvas an expansion of Article 7 of the Articles on State Responsibility, on the
basis that “empowerment by other means such as a working relationship” carries significant
legal weight to be an attribution standard, given that such relationship hinges on the irregular
force drawing its legitimacy from the State which sponsored it, as well as the fact that it
operates through a customary rule of law system, both of which are sufficient to equate it

with other de facto organs of the State.

As stated in Section 1.1. of this Chapter, the Articles on State Responsibility provide
standards based on which conducts of non-state entities are considered attributable to a State.
Generally, such conduct must be the conduct of an organ of the State established by an
internal law, with such organ exercising elements of governmental authority as well as
operating under the direction/control of the State. As noted by Chinkin, state responsibility
operates as a legal construct assigning the result of wrongful acts to the State, based on the
doctrine of attribution, which provides a human link between the conduct in view and the
State.” Under the Articles on State Responsibility, for the conduct of a group such as the
CJTF to be attributable to the Nigerian State, it must be established that such conduct falls
within the scope of either Article 4 (Attribution Based on Being an Organ of the State),
Article 7 (Attribution Based on Exercise of Governmental Authority) or Article 8 (Attribution
Based on Direction or Control), or a combination of these articles. This is because the
Articles on State Responsibility do not contemplate situations in which, based on the
existence of an informal link/working relationship, the conduct of a non-state entity can be

attributed to the State on whose behalf it operates.*

The central argument in this thesis is that there is a responsibility gap under the current
framework due to the strict/restrictive approach to the ground for attribution based on being a
de facto organ of the State, in particular under Article 7 of the Articles on State
Responsibility. Given the insufficient clarity under the current framework, examining the
practice of the International Court of Justice (ICJ) as well as other international criminal
tribunals, with regards to how they have applied these rules to irregular forces in recent times,
is of great importance. In light of this, the central argument in this thesis will be tested and
validated by analysing the content of the relevant provisions of the Articles on State

Responsibility alongside international judicial practice in this area. Through an analysis of the

?8 Christine Chinkin, ‘A Critique of the Private/Public Distinction’ (1999) 10 European Journal of International
Law, 387 —395 at 395.
# Jorritsma (n 42) at 3.
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reasoning and decisions of these courts on the application of these rules, the thesis will show
that not only is there a lack of consistency as well as unity on how the courts have applied the
rules and interpreted the required attribution standards, there also is a responsibility gap under
Article 7 requiring attention. It will show the existence of considerable confusion on
qualification on key issues such as what would constitute an organ of the State,
direction/control, and the key question of what ought to constitute “empowerment of an

irregular force by a State” to attribute the conduct of the former to the latter to a State.

The thesis will argue that the key focus under this framework ought to be the question of
whether a State has empowered an irregular force in a binary manner, i.e., either through its
internal law or through a verifiable informal link/working relationship. To underpin this
argument, it will canvass an expansive approach to the interpretation of Article 7 of the
Articles on State Responsibility, one that accommodates the possibility of a working
relationship between States and irregular forces as a basis of attribution of conduct. Article 7
provides that:

The conduct of an organ of a State or of a person or entity empowered to

exercise elements of the governmental authority shall be considered an act

of the State under international law, if the organ, person, or entity acts in
that capacity, even if it exceeds its authority or contravenes instructions.

While this provision deals with issues of unauthorised or ultra vires acts of State organs or
entities, it also builds on earlier provisions such as Article 4 and 5 of the Articles on State
Responsibility. Given the impossibility of applying the provisions of Articles 4 and 5 as basis
for engaging state responsibility for the conduct of irregular forces, the core argument of this
thesis is that the wording of Article 7 ought to be expanded to reflect a binary form of
empowerment i.e., empowerment by an internal law as well as empowerment by other means.
The thesis notes that this position aligns better with the goals and aspirations of the
international community on state responsibility. The intent of the attribution framework under
the law of state responsibility is to prevent a State from avoiding responsibility by engaging
in interactions that allow a non-state entity to perform certain public functions other than its
regular organs. Within this context, if an irregular force, as a result of being coopted by the
State in counterinsurgency, goes ahead to provide local security functions, which can be
considered as a form of empowerment, such conduct ought to come within the framework of
attribution under Article 7. Challengingly, the current wording of the provision does not allow
for such an interpretation, a situation that has denied the court the opportunity of doing

substantive justice in this area. Resolving this issue is extremely relevant for Nigeria in its
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relationship with the CJTF, in which civilians have suffered large-scale violations of their

human rights as well as other norms of international law.

The goal of this thesis, therefore, is to engage these issues, using as case study the CJTF in its
hybrid operation as a combat force as well as performer of elements of governmental
authority in Nigeria’s counterinsurgency against Boko Haram. The thesis will argue that the
current wording of Article 7 represents a narrow approach to the real intent of attribution,
especially when considered within the context of the overall purpose of the Articles on State
Responsibility. In demonstrating this point, it will develop an analytical framework within
which it will examine the scope of attribution standard under Article 4, 7, and 8 of the
Articles on State Responsibility to show the incapacitation of the courts in attributing the
conduct of irregular forces to States. States as abstract entities lack the characteristics of
human beings and can only act through organs, with the reality being that such organs can
either be created under an internal law (de jure) or emerge as a product of a working
relationship with the State (de facto). In light of modern development regarding the increased
working relationship between States and irregular forces, and with the possible effect of such
relationship being that the State is allowed to escape responsibility, expanding Article 7 is

beneficial to the purpose of state responsibility.

This central argument will be developed systematically through Chapters Two to Six of the
thesis. Chapter 2 starts with the conceptual framework of the research. It develops the
concept of ‘Hybrid Irregular Force’ as an irregular force coopted by a State in
counterinsurgency, in which it then operates as both a combat force as well as a provider of
local governance functions. Noting in a report, the United Nations (UN) Special Rapporteur
on Extrajudicial, Summary, and Arbitrary Executions on Armed Non-State Actors, Agnes
Callamard,” referred to the governance dimension of irregular forces in counterinsurgency

warfare as follows:

They may be called armed opposition groups, insurgents, rebels, terrorists,
militias, criminal cartels or gangs. They may hold or have held a sizeable
territory, or a smaller one, or none at all. Some have launched deadly
operations extraterritorially, including in Europe, Asia, Africa, and the
Middle East. Some operate in the context of armed conflicts. Others operate
at the intersection of peace and war, or in the context of low intensity or
unconventional violence. Some are driven by ideology or profit, many by
both. The vast majority engage in governance-like functions, ranging from
registering births, running clinics and schools, collecting taxes, developing

7> See, ‘Report of the Special Rapporteur on Extrajudicial, Summary, and Arbitrary Executions on Armed Non-
State Actors: The Protection of the Right to Life’ Human Rights Council, A/HRC/38/44, (7 Dec. 2020), para. 4.
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rules and policies, and operating dispute resolution mechanisms or prisons.
Some have political or State-like ambitions. All use violence.”

The expression “the vast majority engage in governance-like functions, ranging from
registering births, running clinics and schools, collecting taxes, developing rules and policies
and operating dispute resolution mechanisms or prisons” is instructive, as it underscores the
role of irregular forces as providers of local governance functions which forms a key focus of
this research. Aside from regular combat-related international law violations, such as
handling the government’s dirty business of abductions and targeted killing,”” the incursion of
irregular forces into the governance space has become problematic to the prevailing
international law framework on state responsibility. It has been established that in recent
times, groups performing such governance functions do violate the human rights of the local
civilian population in the process.” The thesis also underscores why hybrid irregular forces
ought to be valued as a distinct group from the broader class of irregular forces. It highlights
certain characteristics that conceptually separate groups that fall within the category of hybrid
irregular forces from the majority. These characteristics offer a starting point for an

analytically consistent typology of hybrid irregular forces.

The conceptual analysis is later underpinned by a discussion on the concept of the State
alongside interrelated concepts such as sovereignty, legitimacy, rule of law, and legal
pluralism to explain the phenomenon of hybrid irregular forces, especially the dimension of
the provision of local governance functions. These concepts locate hybrid irregular forces in
the domain of de facto organs of the State, highlighting the much-overlooked fact that,
despite their loose relationship with the State, through these concepts, the groups demonstrate
state-like attributes that ought to grant them the same status as other de facto organs of the
State, organs who have that status based on complete dependence on the State. By engaging
with existing arguments, it posits that such groups enjoy legitimacy based on their
acceptability by the local population; a legitimacy that is consensual, voluntary, and organic,
while they also operate based on an informal rule of law system, that enables them to perform
local governance functions. The concepts of legitimacy and the rule of law operate as
insightful analytical tools for understanding the provision of local governance functions by

hybrid irregular forces in counterinsurgencies.
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In Chapters Three, Four, and Five, the thesis conducts a legal and doctrinal analysis of
Nigeria’s constitutional framework as well as relevant international law regimes such as
IHRL, IHL, and the law of state responsibility to understand how they address the issue at
hand. In carrying out this analysis, an examination of the legal regimes of IHRL and THL
would be carried out, given that both are considered applicable during an armed conflict such
as Nigeria’s counterinsurgency warfare against Boko Haram. IHL and IHRL differ in terms of
their origins; however, both share similar objectives, which is the protection of individuals in
all circumstances.” While IHL applies exclusively in armed conflict situations as the lex
specialis, IHRL is considered complementary, applying at all times, both in armed conflicts
as well as in peacetime.'” The thesis embarks on a doctrinal analysis of the positive law,
examining the scope and content of relevant international law rules regarding state
responsibility for the conduct of hybrid irregular forces. Flowing from the argument in
Chapter 2, that hybrid irregular forces possess legitimacy and also operates on a system of
rule of law, it challenges the current law of state responsibility framework which adopts a
strict and restrictive approach to recognising an entity as a de facto organ of the state. It
argues that not only do de facto organs of the State represent the majority of cases in
counterinsurgencies, but most, if not all, come into existence based on a working relationship

with the State, rather than based on an internal law or evidence of complete dependence. The
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utility of this PhD research, therefore, lies in the fact that it develops additional pathways
towards broadening the current state responsibility framework while also bringing an
improved understanding of how the responsibility of States for the conduct of hybrid

irregular forces can be better realised.
1.5.  Review of Relevant Concepts and Applicable Legal Regimes

Before concluding the discussion in this chapter, there is a need for a brief overview of
relevant concepts employed in the thesis to put them in the proper context. This section
examines relevant works around two concepts, i.e., irregular forces and Civilian Defence
Forces (CDFs), to determine how they are understood in current literature. Given that the
focus of the thesis is counterinsurgency, which is a form of Non-International Armed Conflict
(NIAC), the main regimes of international law that are relevant are IHL and IHRL. These two
regimes operate as primary norms of international law containing the substantive obligation
of States. There is a need to examine the norms arising from both treaty and customary
international law under these two regimes relevant to States' interaction with irregular forces.
Lastly, it is also important to examine the legal literature on the law of State Responsibility,
which contains the secondary rules based on which violations of these primary norms by

other actors, other than the State, can be attributed to the State.
1.5.1. Irregular Forces.

There has been significant scholarship on the development of irregular forces, the motivation
for their use, and the challenges they pose in counterinsurgency warfare. Moreso, they have
become key actors in modern counterinsurgency warfare.'”' Irregular forces differ from other
armed groups in several respects, especially in terms of factors such as their character, nature,
objectives, structure, command/control, link to the State, mode of operation, support base,
and financing. Kasfir, Frerks, and Terpstra observe that “the uncertainties unleashed by civil
war leads to different types of armed groups intent on civilian protection or predation,
military advantage or uneasy collusion with the state”.'” Whereas some irregular forces are at
war with the State, some fight on its side, others operate in loose coalitions with the two

sides, and some operate independently.'” Generally, irregular forces thrive in armed conflict

1% Clegg notes that Irregular forces help to ensure and sustain the relationship between counterinsurgency forces
and the civilian population, but where poorly utilised, they may pursue a private interest. Clegg (n 7) 1.
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situations such as civil wars and insurgencies. Their use in intrastate armed conflicts has been
a consistent aspect of both domestic insurgencies and those inspired by external
intervention.'™ This is due to the continuously changing pattern of counterinsurgency,'®
especially the changes between classical and contemporary counterinsurgency,'® which, as
Kilcullen notes, is “possibly requiring fundamental re-appraisals of conventional wisdom”.'”’
Irregular forces bring immense benefit to States fighting insurgencies. They bolster shortages
in manpower while at the same time showcasing the potential locked in local intelligence.
Also, they are important in creating the necessary connection between State actors and the
local population, which may have been severely damaged due to poor governance and
perceived marginalisation. As noted by Clegg, irregular forces support a broader
counterinsurgency strategy, increase the quantity and quality of available intelligence,
intercept collaboration between insurgents and local communities, and grant counterinsurgent
commanders a means of protecting loyal local communities.'”® They play a significant role in
ensuring law, order, and security in areas ravaged by insurgency. As Jardine and Palamar
observe, the extent to which counterinsurgent forces succeed in providing order and security
for the civilian population is critical in determining whether a counterinsurgency would be

won or lost.!”

With regard to motivation, Yasutomi has identified factors such as the lure of economic
reward, family/clan ties, ideology, and the need to protect the local community, as
instrumental to irregular forces’ participation in counterinsurgency warfare.'’ Looking at
motivation from a different perspective, Reno makes a number of important points - that
protective armed groups and insurgents pool their recruits from the same social background;

that these recruits share similar grievances against corrupt politicians and the collapse of

% Geraint Hughes, ‘Militias in Internal Warfare: From the Colonial Era to the Contemporary Middle East®
(2016) 27 (2) Small Wars & Insurgencies, 196 — 225 at 197.
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‘Countering Global Insurgency’ (2005) 28 (4) The Journal of Strategic Studies, 597 — 617 at 607; David Jones
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(2010) 33 (1) The Journal of Strategic Studies, 81 — 121 at 98.
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public services evidenced in ineffective state institutions; that youths join these groups to
shore up their social relevance as well as for personal security; and that these youths
generally come from backgrounds marked by abject poverty.'" Irregular forces are often an
offshoot of groups that had been relatively marginal to the pre-conflict political patronage and
rentier system in the country. Though they operate in an informal relationship with the State,
they are most times linked to the political contest for power, by which they gain relevance
and enjoy continued patronage. Groups of this nature can also have a greater level of
legitimacy concerning the use of force, to end that they can bring insurgents over to the

government’s side.'?

Also, special operations which cannot be done legitimately and overtly by regular military
units are delegated to irregular forces, with some of these operations leading to serious
crimes.'”® For instance, irregular forces may be commissioned to attack civilian residents in
communities under the control of insurgents'"* They can pose great human rights and security
risks in the sense that given their lack of proper training, they tend to be susceptible to

violence and indiscipline.'”

Within such an environment, they can become predatory,
extorting communities to support their activities, abducting youths for forced recruitment,
and kidnapping for ransom.'"® Lastly, irregular forces may also engage in the provision of
local governance functions, often in a sort of reciprocal relationship with the local
community.'” Within this context, they provide a broad range of public goods, which may
include the provision of basic amenities, building roads, providing security and public safety,

etc, while in return, the local people support their activities and also provide intelligence

regarding the activities of the enemy.'"®
1.5.2. Civilian Defence Forces (CDFs).

As far back as there have been insurgencies, there has also been counterinsurgency warfare.
From the insurgencies that arose in response to the Napoleonic expansion through Europe to

British repression of colonial insurgencies, as well as the United States (US) war in

" William Reno, ‘Patronage Politics and the Behaviour of Armed Groups’ (2007) 9 (4) Civil Wars, 324 — 342
at 325.
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Indochina, States have had to deploy different methods of counterinsurgency warfare.'"
Generally, the use of military force through repression has been the dominant method in
counterinsurgency warfare. However, over time, this approach has proved to be inadequate,
encouraged insurgents and helped them to fuel hatred of counterinsurgent forces amongst the
local population, thereby gaining more support.'?® With a shift in strategy and the need to be
ahead of insurgents through access to quality intelligence, the need to incorporate members of
the local population in the form of CDFs into counterinsurgency operations emerged. With
their increasing attractiveness, not only do CDFs now form a significant percentage in the
makeup of most States’ counterinsurgent forces, but they also wield enormous power,

courtesy of the roles ceded to them.

In defining CDFs, the International Crisis Group (ICG) uses the term ‘vigilante’ referring to
them as “members of civil self-defence groups, community defence forces, and civil militias
which are formed to protect their communities from non-state or state actors or to combat
insurgents”.'! Thomson, on his part, calls them “community-based pro-government militias
mobilised among civilians to undertake security and limited counterinsurgency roles to
protect their own neighbourhoods or villages from insurgents in the context civil conflict”.'?
For Clayton and Thomson, CDFs mean groups composed mainly of civilians who carry out
intelligence functions as well as limited combat functions for government forces to extirpate

insurgents from their local environment.'”

CDFs are essentially community-based initiatives,
with recruits living in their houses instead of the military barracks and often times, their work
is part-time.” In some places, CDFs operate as an anti-insurgent movement such as a
neighbourhood watch, while in some other places, their roles are much more expanded
involving functions like manning checkpoints, gathering intelligence on insurgents, and

combat functions in which they target insurgents.'”

They operate mainly in
counterinsurgency warfare, with several notable ones currently operating on the African

continent. While there are conceptual difficulties in distinguishing CDFs from other types of
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irregular forces, notable ones in literature include groups such as the Tribal Security Forces
(Arbakai) in Afghanistan, the Guardians of Peace in Burundi, the Koglweogo in Burkina
Faso, the Civilian Defence Patrol in El Salvador, the Civil Defence Patrols in Guatemala, the
Sons of Iraq, the Village Defence Committee in India, the Dan Na Ambassagou in Mali, the
Karen Border Guard Force in Myanmar, the Civilian Joint Task Force in Nigeria, the
Kamajors in Sierra Leone, the Home Guard in Sri Lanka, the Arrow Boys in South Sudan, the
Shabiha group in Syria, the Ronda Campesina group in Peru, the 7adtad and Alsa Masa
groups in the Philippines, the Village Guards in Turkey, Popular Resistance Committees in
Yemen, etc. The examples represent groups between the period from the end of World War I1
to the present time. Therefore, the term CDFs is used in this research to mean a type of
irregular force, made up of civilian volunteers, formed independently or by the state, who

bear arms to protect their communities from the violence of insurgents.

CDFs are to be contextualised within the broader literature on irregular forces, a common
phenomenon in situations of state fragility, in which the State is either unable or unwilling to
deal with issues of violence towards the civilian population. According to the ICG, the initial
mobilisation of CDFs is mostly based on volunteerism, as their main goal is to protect their
local communities against insurgents.'”® They mobilise to counter insurgents in their
communities, consequent on which they target insurgents as well as the civilians who support
them, in a bid to weaken insurgent control. Given that CDFs are generally made up of
members of the local population, they possess unique knowledge of the local environment,
which in turn helps state patrons to effectively target insurgents.'”” This conceptualisation is
important to this research in the sense that it shows how instrumental CDFs’ affinity with the
local environment is key for success in their operation as combat forces as well as providers
of local governance functions. Relating this to the CJTF, the fact that the group consists of
persons who are members of the local communities in Nigeria’s northeast region, as well as
their knowledge of the local environment, puts them in an advantageous position when it
comes to providing local governance functions. On their use in enhancing counterinsurgency
warfare, while Peic refers to their usefulness in gathering good intelligence,'*® Agbiboa calls

them ‘knowledge brokers’ who enhance the military’s surveillance power.'”’ In the view of

ICG (n2)
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Asfura-Heim, a key benefit of CDFs is not so much about their effectiveness in fighting, but
rather about their ability in keeping their members on the side of the government, as well as

reducing the infiltration of insurgents,"’

in particular as they undermine the ability of
insurgent forces to mobilise from neighbouring regions.”! They are also able to provide
sufficient men to secure at-risk communities, given that they are easy to mobilise, compared

to formal military or police units."*?

Beyond these benefits, as CDFs are usually not well-trained, they are best used on short-
range tactical missions. As Clayton and Thomson observe, using CDFs to identify insurgents
often provokes retaliatory attacks from insurgents against the local population.'* Such attacks
increase violence in which insurgents seek to reassert their control over the local population,
the result being that insurgent fragmentation helps perpetuate conflicts."** According to the
ICG, weak African States fighting insurgencies, who are either unable or unwilling to
adequately secure their people, engage these groups, ultimately ceding local security
functions to them."” Though CDFs hold great benefits when used properly, when used
improperly, especially as part of a state’s security set-up, or when not supported with
logistics or backup, they can be intimidated, become targets of reprisal attacks, or even join
the insurgents.”® For instance, States sometimes exploit entrenched ethnic rivalries within
such groups to co-opt one side into their counterinsurgency efforts.”*” This may offend a rival
group, exposing other members to attacks. In other instances, States’ use of CDFs may just

make an entire community become the target of insurgents.

On the flip side, CDFs may end up abusing the power delegated to them, especially when
coopted by States lacking the required capacity and resources to control them. Reinforcing
this position, Asfura-Heim notes that where States do not establish or enforce a legal
framework governing CDFs or do not provide them with a mandate respecting the rule of
law, they often end up abusing their positions as well as the use of force.'** Within this

spectrum, those among them who get out of control can undermine state legitimacy by

130 Patricio Asfura-Heim, ‘Risky Business: The Future of Civil Defence Forces and Counterterrorism in an Era
of Persistent Conflict’ (October 2014) CNA Corporation Strategic Studies (CSS), 1 - 86 at 56.

31 ibid.

'3 ibid.

133 Clayton and Thomson (n 123).

134 ibid.

BICG (n2)2.

13 Asfura-Heim (n 130) 68.

7 Goran Peic, ‘Divide and Co-Opt: Private Agendas, Tribal Groups, and Militia Formation in
Counterinsurgency Wars’ (2021) 44 (12) Studies in Conflict & Terrorism, 1022 — 1049 at 1023.

138 Asfura-Heim (n 130) 68.

27



empowering local powers at the expense of the government."”” Engaging the issue of
challenges posed by CDFs, Wither notes that they can be unreliable, and difficult to manage,
while their own local agenda may end up complicating the conflict into which they have been
coopted.'* He further asserts that while they may be essential in counterinsurgency, they can
frequently challenge the sponsoring government’s authority and end up usurping its

sovereignty.'*!

The possibilities of international law violations by CDFs have emerged more forcefully
through the emerging phenomenon of hybrid irregular forces in counterinsurgency warfare,
where they provide local governance functions alongside being combat forces, to the extent
that they can become the face of government. The CJTF and several other CDFs in notable
counterinsurgency warfare across the globe, all of which will be examined later in this
research, manifest this characteristic sufficiently to warrant a legal inquiry into this emerging
phenomenon. Noting this point, Wither states that militias in Nigeria’s northeast region have
become providers of policing, security, and governance functions in several local
communities.'* Indeed, the CJTF is the arrowhead of militia wartime governance in the
country’s counterinsurgency, performing essential governance functions such as arrest,
interrogation, and detention of offenders; undertaking criminal trial proceedings and the
issuing of penalties such as corporal punishments, fines; settlement of civil and communal
disputes; collection of levies, taxes, and rates; trade and commerce, etc. These activities have
had a severe impact on the enjoyment of human rights by the local population in areas where

the group operates.
1.5.3. International Humanitarian Law (IHL).

It is important to explore how and to what extent the operation of the CJTF as a hybrid
irregular force in Nigeria’s counterinsurgency warfare is currently understood within the rules
of IHL. The right place to start is to state that the Boko Haram insurgency in which the group
has been operating has been classified as a NIAC, i.e., a conflict between the Armed Forces
of a Sovereign State and a particular Armed Group, or between Armed Groups, in which such

group (s), are deemed to possess a certain level of organisation, and the outbreak of violence
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between the parties has attained a particular threshold or intensity.'® The rules of IHL
applicable in NIACs consist of the minimum protection provided in Article 3 common to all
four (4) Geneva Conventions,'** as well as the rules enshrined in Additional Protocol II (AP

IT),'"* and those that are part of customary international law.'*®

IHL recognises the principle of equality of belligerents in a NIAC, and so, as signatories to
IHL treaties, the above rules are binding on state parties. While Armed Non-State Actors
(ANSAs), like other non-state entities, cannot be parties to international treaties, including
IHL treaties,'"’ it is a generally accepted position that the above rules are nonetheless binding

on them.'®#®

As Vanhullebusch notes, the enjoyment of equal rights and obligations is
predicated on the capacity of parties to comply with IHL obligations.'* Though the legal
basis for applying these rules to Armed Non-State Actors remains uncertain, as Murray
explains, five key theories, i.e., customary law, general principles, state succession, third-
party consent, and legislative jurisdiction, underpin the application of the rules." Also, such
ANSAs can rely on four legal instruments, i.e., unilateral declarations, codes of conduct,
special agreements, and multilateral treaties, to express their consent to be bound by these

rules.™!

However, as Callamard notes, the definition of organisation and control in IHL are mostly
framed in a military context and do not capture the provision of governance functions by
groups, particularly functions outside their combat roles.”™ Yet these governance functions

have far-reaching implications for the human rights protection afforded to the population

3 JCRC, ‘Summary of the Geneva Conventions of 12 August 1949 and their Additional Protocols’ (2005)
International Committee of the Red Cross (ICRC), 1 — 20 at 2; See Prosecutor v. Dusko Tadic, Decision on the
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** Geneva Conventions I — IV, 12 August 1949.
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under the control of such groups and responsibility."”® Callamard also argues that these
governance functions show a level of capacity on the part of these groups on which a case for
human rights protection can be anchored."”* For Rodenhauser, the applicable IHL framework
does not contain the necessary rules on how ANSAs must administer territories in their
control of the civilian population.””” Even where ITHL applies to governance by ANSAs,
contentions remain. Schabas, for instance, has challenged the applicability of IHL rules in
this respect, arguing whether certain governance acts of the Al Mahdi insurgent group in
destroying historic monuments during its governance of some territories in the Malian
insurgency could constitute a violation of IHL rules.'”® Equally, Saul notes that the law
applicable in NIAC remains largely underdeveloped when compared with that of
International Armed Conflicts (IACs), such as concerning the protection of the civilian
population.'”” Addressing these issues is critical as it is fundamental to understanding the
extent to which IHL rules can bind the CJTF as a provider of local governance functions in

Nigeria’s counterinsurgency warfare.
1.5.4. International Human Rights Law (IHRL).

This research identifies itself with the existing literature, which demonstrates that human
rights obligations are framed essentially as state-centric. Within this understanding,
Hessbruegge has identified three dimensions of right-obligation bearing i.e., the vertical,

diagonal, and horizontal obligations."*

While vertical obligation speaks of the State’s
obligation to refrain from certain conduct in its interaction with a non-state actor as such
could invoke human rights, diagonal obligation relates to the duty of the State to protect one
non-state actor from the activities of the other.'** Horizontal obligation connotes the duty of a
non-state actor not to engage in certain conduct against other non-state actors as each

possesses inherent human rights.'® Generally, the notion of vertical obligation accounts for

most of the discussion on human rights, given that modern rights were primarily developed
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against the backdrop of struggle against State oppression.'® This notion of vertical obligation
is also central to this discussion in this research. The conventional view is that the
responsibility for protecting the human rights of individuals lies in the positive (vertical)
obligation of States.'*® Non-state actors are expected to be regulated under the domestic legal
system of the State.'®® This position derives from related theoretical perspectives, such as the
theory of sovereignty in which the State is seen as the loci of political obligation,'** as well as
having exclusive oversight over its internal affairs.'® As a sovereign nation, Nigeria has the
primary obligation of ensuring the proper implementation of IHRL on its territory.'®® The
scope of this obligation is defined in Article 2 (1) of the International Covenant on Civil and

Political Rights (ICCPR), which states that:

Each State Party to the present Covenant undertakes to respect and ensure
to all individuals within its territory and subject to its jurisdiction, the
rights contained in the present Covenant, without distinction of any kind,
such race, colour, sex, language, religion, political, or other opinion,
national or social origin, property, birth, or other status.'”’

The above point has been reiterated by the United States’ (US) Supreme Court in its decision
in Kiobel v. Royal Dutch Petroleum Co.'® This framework regarding Nigeria’s human rights
obligation applies in the context of its counterinsurgency warfare against Boko Haram. This
obligation is also a key feature of the Nigerian Constitution under Chapter IV.'® In line with
Section 5 of the Constitution, the President, as the nation’s Chief Executive and Commander-
in-Chief, has an obligation to give effect to the provisions of this chapter at all times,
principally through the execution and maintenance of the Constitution. This is supported by
Section 14 (2) (b), which states that “the security and welfare of the people shall be the

primary purpose of government”.'”” This constitutional framework essentially imposes
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responsibility on the state and makes no room for groups such as the CJTF to provide local

governance functions.

Additionally, Nigeria’s obligation concerning human rights protection comes from the fact

that it is a signatory to major IHRL treaties'”"

whose provisions the CJTF’s activities as a
hybrid irregular force impact. This follows the fact that human rights treaties provide for
norms regulating the relationship between a state and persons under its jurisdiction.'”
Although the CJTF’s role in the counterinsurgency generally affects most provisions under
IHRL, given its direct bearing on certain rights, this research will limit its scope to an
examination of these rights. These include the right to human dignity under Articles 1 and 2
of the Universal Declaration of Human Rights (UDHR)'” and Article 5 of the African Charter
on Human and Peoples’ Rights (ACHPR);'™ the right to life, liberty, and security of the
person under Article 3 of the UDHR, Articles 9, 10, 11 and 12 of the ICCPR,'” and Article 4
and 6 of the ACHPR; the right to freedom from discrimination and equal protection of the
law under Article 7 of the UDHR ' as well as Article 2, 3, and 18 of the ACHPR'”’; the right

to freedom from torture, inhuman and degrading treatment or punishment under Article 5 of

7 Some of these treaties are the Universal Declaration of Human Rights, G.A. Res. 217A, at 71, UN. GOAR,
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the UDHR;'”® the right to freedom from arbitrary arrest and detention under Article 9 of the
UDHR; and the right to a fair trial under Article 10 and 11 of the UDHR, Article 14 of the
ICCPR, and Article 7 of the ACHPR. Following the transformation of the ACHPR into
Nigeria’s domestic law,'” these rights can also be enforced under the Nigerian Constitution, '

just like other constitutional rights.'®!

The use of CDFs in counterinsurgencies and its implications for states’ responsibility for their
conduct must be seen against the several contending perspectives on human rights and Armed
Non-State Actors. There are scholars such as Worster who allude to the distinction which
holds that only states can be liable under IHRL, while both states and ANSAs can be made
accountable under THL." For Bartels, the development of the IHRL regime from the 1960s
onwards further encroached on a state’s dealing with its citizens.'® Over the years, there have
been significant developments, alongside this scholarly thinking, which have altered the
longstanding state-centric approach, majorly on three scores. Firstly, there is the
understanding that ANSAs can be held responsible for customary human rights law
obligations on the basis that they exercise control over territory. According to Rodenhauser,
the state-centric view has been expanded to include ANSAs, which are a party to an armed
conflict and also exercise control over some territory.'® Taking it further, Fortin notes that
extending IHRL to such ANSAs has an added value for those living in territories under their

control'®

and takes the view that armed groups may be bound by human rights law through
the human rights obligation of the State, where they exercise authority over a territory.'*® On

this point, the Human Rights Committee (HRC) has made the important observation that “the
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rights enshrined in the Covenant belong to the people living in the territory of the State
party”.'"” This right continues to belong to the people of this territory, notwithstanding any
change in government.'® This has formed the practice of UN commissions, including the UN
Commission of Inquiry in Libya and Syria.'"¥ Even accepting this assumption, it would,
however, be important to determine whether the CJTF exercises effective control over the
civilian population within its sphere of operation, especially in its role of providing local
governance functions as a hybrid irregular force, to know if this can bind the group to IHRL

obligations.

Secondly, peremptory human rights that have been declared ius cogens, such as torture and

enforced disappearance, are binding on ANSAs, notwithstanding that they are not a party to

an armed conflict or do not control territory.'”

Clapham, for instance, has noted that an
acceptable theoretical basis on which non-state actors must have human rights obligations is
the fact that human rights protection is built on the dignity of the human person, the
protection of which is expected to be the duty of everyone.'' Toeing this same line, Clapham,
in work on detention by armed groups in international law, quotes the UN Human Rights

report on the conflict in South Sudan, which noted that:

The most basic human rights obligations, in particular those emanating
from peremptory international law, (ius cogens) binds both the State and
armed opposition groups in times of peace and during armed conflicts. In
particular, international human rights law requires states, armed groups,
and others to respect the prohibitions of extrajudicial killings, maiming,
torture, cruel inhuman, or degrading treatment or punishment, enforced
disappearance, rape, or other conflict related sexual violence, sexual or
other forms of slavery, the recruitment or use of children in hostilities,
arbitrary detentions as well as of any violations that amounts to war
crimes, crimes against humanity, or genocide.'”

Thirdly, certain aspects of IHRL directly provide for the human rights obligation of ANSAs.
An example is Section 4 (1) of the Optional Protocol to the Convention on the Right of the
Child on the Involvement of Children in Armed Conflict which states that “armed groups that

are distinct from the armed forces of a State should not, under any circumstances, recruit or

8 UN Human Rights Committee (HRC), CCPR General Comment No. 26: Continuity of Obligations,
CCPR/C/21/Rev.1/Add.8/Rev.1, General Comment 26 (Contained in document A/53/40, annex VII).
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use in hostilities persons under the age of 18 years”.'”® Also, Article 7 (5) of the African
Union Convention for the Protection and Assistance of Internally Displaced Persons in
Africa' prohibits ANSAs from a number of acts during an armed conflict situation. With
respect to determining the human rights obligation of ANSAs, the HRC has noted that more
specific rules of IHL may be especially relevant in interpreting these rights, noting that both
spheres of law are deemed complementary.'” In general, the application of IHRL to ANSAs
remains controversial. There is the challenge of lack of capacity in which most are unable to
fully implement the human rights obligation of states."”® Also, the lack of clarity with respect
to their human rights obligation makes difficult efforts to help them internalise norms towards

compliance."’
1.5.5. Law of State Responsibility.

Alternatively, international law provides for a framework in which the conduct of irregular
forces such as the CJTF can be imputed to the State for whom, and on whose behalf, it acts in
determining responsibility. This is especially because the human rights responsibility of states
is not just about preventing violations by its official agents but also by semi-officials or even
unofficial agents, once that is established. Noting this point, the HRC has stated that:

The positive obligation on State Parties to ensure Covenant rights would

only be fully discharged if individuals are protected by the State, not just

against violation of Covenant rights, by its agents, but also against acts

committed by private persons or entities that would impair the enjoyment of

Covenant rights in so far as they are amenable to application between
private persons and entities."®

To make the determination of attribution between a state and non-state entities that may
impair the enjoyment of rights in the covenant, the International Law Commission’s (ILC)
Draft Articles on Responsibility of the State for Internationally Wrongful Acts,'* provides for

a number of rules based on which attribution is anchored. Relevant to this research are Article
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4 which provides for situations where such a group is acting as an organ of the State;*”

Article 7 covers instances where a group is empowered to exercise governmental authority;*”"
and Article 8 which deals with situations in which a group acts under the direction/control of

the State.?*”

However, the application of these rules to the relationship between the CJTF and the Nigerian
State may likely be fraught with practical challenges, such for instance how to determine
when a non-state entity can be classified a de facto organ of the State as well as deemed as
when such entity is empowered to exercise governmental authority in the absence of an
internal law. Another likely challenge relates to determining what would constitute
‘direction/control’, especially in light of the several tests developed by the ICJ and other
international criminal tribunals, for understanding when a non-state entity’s conduct becomes
attributable to the State. For a CJTF whose engagement by the Nigerian State remains legally
debatable, and whose activities are mostly irregular, understanding whether the group has so
far been operating as a de facto organ of the Nigerian state, whether the State has in anyway
empowered it to exercise governmental authority, and finally whether, its operations have
been carried out under the direction/control of the government, is central to determining

proper responsibility for its well-documented abusive conduct.

This literature review shows that issues bordering on the hybrid operation of CDFs as combat
forces as well as providers of local governance functions, within the context of wartime
governance, remains contested and complicated. It shows that Nigeria’s engagement of the
CJTF in its counterinsurgency and the group’s operations as a hybrid irregular force pose a
major challenge to the applicability of IHL and IHRL. Their activities as providers of local
governance functions interrogates the international law regime governing their status as

parties to armed conflicts and the responsibility framework applicable to the Nigerian State.

This thesis provides a unique opportunity to examine these issues towards broadening the
available pathways to state responsibility under the current rules. To make this examination
novel, it developed the notion of ‘Hybrid Irregular Forces’ a term which connotes a sustained
and informal relationship between a State and an irregular force, in which the irregular force

operates in a dual role within the counterinsurgency framework i.e., being a part of the State’s

2 ibid.
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military operations as well as being involved in the provision of local governance functions in

the conflict zone.
1.6. Objectives of the Study and Research Question.

The aim of this research is to examine whether and to what extent the Nigerian State can be
held responsible for the conduct of the CJTF in its operation as a hybrid irregular force in
counterinsurgency warfare against Boko Haram. It seeks to challenge current thinking on
state responsibility for the conduct of non-state entities in a counterinsurgency through the
lens of relevant international law regimes such as IHRL, IHL, and the law of state
responsibility. Through its novel concept, i.e., hybrid irregular forces, it seeks to examine the
content of relevant rules such as Articles 4, 7, and 8 of the Articles on State Responsibility as
well as recent international judicial practice in this regard, determining the gap and ways in
which it can be addressed. It argues that it is possible to create a link between groups of this
nature and the States on whose behalf they operate, from an analysis of their performance of
local governance functions, using related concepts such as customary law and legitimacy, that
helps explain their state-like attributes. The value of this analysis is that it provides
justification for such groups to be considered as de facto organs of the State, to the end that
the State may be held responsible for their conduct, the absence of an internal law
notwithstanding. The thesis thus brings a fresh perspective to the existing scholarship on state
responsibility for the conduct of non-state entities and areas where further clarity is required.

With this goal in mind, the main research question in this thesis is as follows:

How and to what extent can the Nigerian State be held responsible under
the existing rules of international humanitarian and human rights law, for
activities of the Civilian Joint Task Force (CJTF), in its hybrid operation as
a combat force as well as a provider of local governance functions, in

counterinsurgency against the Boko Haram insurgent group?
To address this main question, the thesis will seek to explore the following sub-questions:

1. How can ‘Hybrid Irregular Force’ be conceptualised through the concepts of state,
sovereignty, legitimacy, rule of law, and legal pluralism?

2. How can the CJTF’s operations as a hybrid irregular force in Nigeria’s
Counterinsurgency against Boko Haram be examined in the context of the country’s

constitutional and legal framework?
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3. How can the international legal personality of the CJTF be determined, through the
applicability of international humanitarian and human rights law to the group?

4. What is the implication of the CJTF as a hybrid irregular force for the application of
the law of state responsibility in attributing its conduct to the Nigerian State?

5. How can an additional pathway be created under the law of state responsibility
framework that would ensure that States are held responsible for violations of

international law by these groups?

1.7. Research Methodology.

In exploring the main research question, this thesis employs a doctrinal research
methodology, starting with primary sources on relevant domestic and international law
regimes as well as case laws of international courts. Essentially, the doctrinal method engages
in a systematic examination of the legal rules governing a particular legal category, the
relationship between rules, areas of legal difficulty, and future developments.?” With respect
to primary sources, four key materials will be considered in this thesis. The first legal
material is the Nigerian Constitution, which as the main domestic legal framework, will be
useful in determining how the CJTF is defined domestically. The second legal material is
provisions under relevant IHL and IHRL treaties, which are necessary to provide an
understanding of how the relevant primary/substantive rules frame human rights
responsibility between non-state entities and states. The third legal material is the Articles on
State Responsibility, which is an important text necessary to analyse the framework of
secondary rules designed for the attribution of conduct related to a breach of the primary
rules. The fourth legal material is the body of case laws of the ICJ and other international
criminal tribunals, having jurisdiction over violations of IHL and IHRL. An examination of a
variety of decisions by these courts will be a helpful guide in showing how the courts have in
the past, interpreted the provision of the Articles on State Responsibility concerning

categorizing irregular forces as de facto organs of the State.

The analysis of the third and fourth legal materials, both of which represent the central
discussion in this thesis, rest on the premise that the rules in Articles 4, 7, and 8 of the
Articles on State Responsibility being customary international law, and alongside relevant

case laws from the ICJ and international criminal tribunals, represents the most appropriate
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basis of exploring the main research question in this thesis. In particular, the main findings
from this thesis will be based on an analysis of the provisions of the Articles on State
Responsibility and relevant case law from the ICJ and various international criminal
tribunals. An analysis of these rules, as well as their interpretation by the courts, is necessary
to show whether they were intended to be of general application or designed to be applicable
in specific instances. In addition to the primary sources, secondary sources of information
such as textbooks, journal articles, reports of human rights organisations like the Human
Rights Watch and Amnesty International, policy papers, newspaper materials, internet
materials, etc. will all be analysed. The accuracy of these secondary sources would also be

cross-referenced with other secondary as well as primary sources.

Two key limitations to this research include the following. First is the fact that finding
appropriate and pertinent state practice is difficult, particularly as regards the operational
framework of the Nigerian Military in counterinsurgency operations against Boko Haram. As
Crawford notes, it is always difficult distinguishing between what states proclaim to do in
military manuals and what actually happens in armed conflict situations.?” For most states
that have coopted CDFs in counterinsurgency, there is a lack of available and identifiable
practice around how this was done. This is further compounded by the huge deficit in
available materials documenting such engagements. For instance, concerning the CJTF, there
are inadequate official materials documenting the nature, characteristics, and functions of the
group’s incorporation into Nigeria’s counterinsurgency framework as well as its
operationalisation under the command and control of the Military. Some available military
manuals simply reinstate the relevant rules of IHL without adding anything new. As such,
much of the discussion in this thesis on the concept of hybrid irregular forces is based on an

examination of related concepts.

The second limitation relates to the inability of the researcher to conduct field research in the
northeast region of Nigeria where the focus of the research, i.e., the CJTF, has been operating
as a hybrid irregular force. This is due mainly to the heightened state of insecurity in the
region, a situation that is likely to pose great risk to the life of the researcher, and the
likelihood of being kidnapped by insurgents and branded an agent of the State. To address
this limitation, the researcher conducted extensive desk research on the counterinsurgency

insurgency in Northeast Nigeria to analyse and understand the context as well as the

204 Emily Crawford, Non-Binding Norms in International Humanitarian Law: Efficacy, Legitimacy, and
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implications of the CJTF’s hybrid operation. The researcher equally studied background
reports produced by credible and globally-acclaimed international human rights organisations
such as Amnesty International and Human Rights Watch (HRW), as well as UN agencies. For
instance, since 2015, the Office of the UN High Commissioner for Human Rights (OHCHR)
has deployed human rights officers to countries affected by Boko Haram to collect
information on violations of THL and human rights.*” Within this same period, other UN
organs and Special Rapporteur have also submitted reports on the insurgency in general, and
the activities of key actors, in particular.””® The researcher leveraged these documents, which
contain valid accounts of the events on the ground, in addressing the challenge of the inability
to get firsthand accounts. This has helped build the researcher’s knowledge and contextual
understanding of the hybrid operation of the CJTF in the government’s counterinsurgency
warfare. In relying on the existing empirical literature, the researcher understands the risk
related to such data, such as a lack of knowledge of the context in which the original data was
collected, as well as a lack of control over the quality of the data, including the possibility of
such being full of errors.””” To address this limitation, the researcher referred to a variety of
reports by organisations spanning different geographic environments to eliminate the

possibility of bias.

The doctrinal approach has two distinct methodological advantages. First is the fact that it is
the safest and achievable of the available research methods. This is because, connected to the
statement above, it doesn’t pose any danger to the life of the researcher and the fact that
relevant materials, which majorly laws, are readily available through primary and secondary
sources such as treaty documents, statutes, books, journal articles as well as online sources.
Second is the fact that this approach is indeed the most appropriate method for answering the
main research question. This is because the key question in this research relates to an analysis
of the law, i.e., a determination of the current state of the international law framework
regarding state responsibility for the conduct of non-state entities operating as hybrid
irregular forces. Given that the main question in this work is based on determining what the
law says and what it does not say and given that the main goal of the doctrinal approach is to

examine what the law ‘is’ at a period towards proposing what the law ‘ought to be’, the

% See, Report of the UN High Commissioner for Human Rights on violations and abuses committed by Boko
Haram and the Impact on Human Rights in the Affected Countries, (29 Sept. 2015) A/HRC/30/67.

26 See, Report of the Special Rapporteur on Extrajudicial, Summary, or Arbitrary Executions, Agness
Callamard, (31 March 2021), A/HRC/47/33/Add. 2.

%7 Emma Smith, ‘Pitfalls and Promises: The Use of Secondary Data Analysis in Educational Research’ (2008)
56 (3) British Journal of Educational Studies, 323 — 339 at 328.

40



researcher considers it the best tool to arriving at the right determination. Furthermore, in
choosing this approach, the researcher draws on the fact that the same methodology had been
adopted in similar doctoral research works conducted in recent times.”® All these works
adopted the doctrinal methodology in engaging their main research questions simply because

those questions were matters of law.

Overall, the researcher’s choice of the doctrinal approach rests on it being the most sufficient
tool in answering the research’s main question. Much of the discussion and analysis in this
thesis concerns the CJTF and its relationship with the Nigerian State. However, this research
is not limited to considering just the responsibility of the Nigerian State for this group but
seeks to draw parallels with the conduct of other irregular forces operating as hybrid actors

and how the gap identified under the international law framework may also apply to them.

Finally, in executing this research, the researcher has chosen Nigeria as its case study, and
this is based on a number of reasons. Firstly, the insurgency and counterinsurgency operation
by the Nigerian state as well as the eventual coopting of the CJTF into these operations, are
timely and the most broadly engaged by scholars in related fields. Secondly, the country has
had a history of the presence of irregular forces involved in complex and problematic
alliances with state authorities. It, therefore, offers the right environment to understand the
role of such groups as hybrid actors providing local governance functions. Thirdly, amongst
the available case studies, the events in Nigeria are occurring in a stable country, where the
central government is still mostly in charge, making it an appropriate case study to
understand how an irregular force can demonstrate state-like attributes in some part of the
country, operating in an environment where a viable State is in charge of other parts.
Fourthly, among ongoing insurgencies, the event in Nigeria is the most mature, as the
insurgency has lasted for more than ten years. For this reason, there is an abundance of
research materials on the relevant issues, especially given that, over this period, human rights
organisations have produced a sufficient body of work on the activities of the different actors
in the counterinsurgency operations. Lastly, Nigeria is a signatory to several IHRL and IHL
instruments that would be examined in the research. Accordingly, Nigeria’s obligations under
these instruments form an interpretative framework for the analysis running through the

work.

Overall, there is an extent to what this thesis can cover. At the heart of this is the fact that the

more the elements in the work intersect, the more problem areas appear to become evident.
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Thus, the decision on what areas to cover and what areas to leave out, has been carefully
made having regard to how best to analyse the intersection between the key concept in the

work, i.e., hybrid irregular forces and the related regimes of international law.
1.8. Significance of Research.

The aim of this research is to examine whether the Nigerian State can be held responsible for
the conduct of the CJTF in its operation as a hybrid irregular force in counterinsurgency
warfare against Boko Haram and in so doing, close or attempt to close the vacuum in the
current state responsibility framework arising from this novel situation. Based on this, the
significance of this research lies in the fact that these issues are within the context of the
emerging phenomenon of hybrid irregular forces, a characteristic that the CJTF sufficiently
displays in Nigeria’s counterinsurgency against Boko Haram. Added to this is that a growing
list of other groups already documented in this research shares the hybrid irregular forces'
characterisation. Beyond determining the scope of Nigeria’s responsibility for the conduct of
the CJTF, the outcome of this research has the broader significance of equally determining
how and to what extent the responsibility of States where these groups operate can be

defined.

The research illustrates the relatively untapped potential of international law in determining
whether and the extent to which a State can be held responsible when a CDF, it engaged in
counterinsurgency, acts in multiple ways. It highlights the crisis that the international law
framework faces when a state engages a CDF in a specific instance, only for such a group to,
on that basis, then act in several other ways. Concerning hybrid irregular forces, this is
especially true as such groups would not be able to act as providers of local self-governance
functions if, in the first place, the state did not co-opt them as combat forces. This research
brings to the fore the lack of clarity on how international law ought to respond when non-
state entities act in the place of the State and, in so doing, violate the state’s international

obligations.

Importantly, this research engages violations of established international law norms, in
particular, IHRL and IHL norms. Though CDFs such as the CJTF have become major players
in contemporary counterinsurgency, the international community still faces the problem of
how best to deal with the conduct of these groups. This research contributes to existing
knowledge in this area through its development of the novel concept of ‘hybrid irregular

forces’. It explains this concept by further developing unique characteristics that separate
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groups falling within this classification from broader irregular forces. More so, the outcome
of the research is useful in two important ways. First, it provides a better understanding of
legal avenues of redress available to victims in a counterinsurgency._Contemporary ITHRL
provides a framework in which individuals can invoke a State’s international obligation to
seek redress in domestic courts and international tribunals for harm suffered during an armed
conflict. This is because multilateral international human rights treaties that have come into
operation since the founding of the UN in 1945 not only define the substantive rights of
individuals viz a viz States, but they also recognise individuals’ right to a remedy when their
rights have been violated.™® As correctly observed by Spiro, “human rights has built
significantly from the basic premise nations cannot treat their subjects as they please”.?"’ In
the context of this research, thousands of Nigerians who have suffered harm connected to the
action of the State’s Armed Forces as well as that of the CJTF in its activities as a provider of
local governance functions can explore the opportunity to seek redress as stated above. For
such victims, they must have assurance that the conduct that caused them harm is attributable

to the Nigerian state, to the end that their potential claim for redress can be a legal possibility.

Second, examining how a State can be held responsible for the conduct of a hybrid irregular
force helps to clarify the legal regime under which the State may potentially be held
responsible. This also relates to broadening the scope of the law of state responsibility. This
is important in light of states’ behaviour about complying with international law. As correctly
observed by Goldsmith and Posner, when it comes to obeying international law, the action of
states is based on a rational choice to further their identifiable interest, in light of their
perception of the interest of other states and the distribution of state power.*"" States have a
great incentive to act through non-state actors, and it is increasingly in their interest to do so.
This they do based on two key reasons, i.e., the low cost of maintaining such groups
compared to regular troops and the deniability of their conduct. Challengingly, the
demonstrable benefits of this relationship between state and non-state entities impose
considerable weight on the broader international legal order and weaken it. As such, beyond
victims’ likely claim for redress, examining a state’s international obligation through the lens

of attribution of conduct of hybrid irregular forces, especially given their increasingly
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dominant role in counterinsurgency warfare, is important in the broader legal, political, and
international context, especially to ensure that States cannot escape international
responsibility by simply acting through such proxy forces. Third, adopting the approach of
state responsibility instead of accountability under the State’s domestic legal framework may
be preferable in light of the shortage of political will as well as limitations in resources to

prosecute such cases.
1.9. Structure of Thesis and Scope of Research.

To address these issues, the thesis is divided into six chapters. The first is Chapter One, which
starts with the background to the study/introduction. This chapter introduces the research,
explaining the current approach to the issue of state responsibility for the conduct of non-state
actors generally. It identifies the area of potential gap in literature, by demonstrating that
whereas issues related to state responsibility for conduct of CDFs acting in combat operations
is increasingly becoming the focus of scholarly inquiry, attention is yet to be given to an
evolving pattern in which the same groups operate as hybrid irregular forces i.e., acting as
combat and governance actors simultaneously. In particular, the chapter acknowledges the
fact that this dimension of their operation in counterinsurgency warfare raises novel issues for
the determination of state responsibility for their conduct, ultimately impacting the broader
international law framework. The chapter also examines relevant concepts such as
counterinsurgency, irregular forces, and CDFs, as well as applicable legal regimes such as
[HL, IHRL, and the law of state responsibility. The Chapter ends with the objectives of the
study, the research question, research methodology, the significance of the research, as well

as the structure of the research.

Chapter Two provides an understanding of the concept of ‘hybrid irregular forces’. It
highlights and discusses characteristics that qualify a CDF to be categorised as a hybrid
irregular force, distinguishing such groups from others outside the purview of the research. It
develops an analytical framework for the thesis examining the concept of the State alongside
related concepts such as sovereignty, legitimacy, rule of law, and legal pluralism, as the basis
for explaining the concept of hybrid irregular forces and the provision of local governance

functions by such groups.

Chapter Three examines the role of the CJTF as a hybrid irregular force in Nigeria’s
counterinsurgency against the Boko Haram insurgent group. It examines how the group was

engaged by the state in limited combat functions and how it later became a de facto and
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alternative provider of local governance functions. It also examines the group’s legal
relationship with the Nigerian state and how this underscores its operation in a hybrid form.
Chapter Four examines the current state of international law regarding the international legal
personality of ANSAs. The broader category of ANSAs was adopted as this offers the best
approach to understanding whether groups such as the CJTF can be said to enjoy some form
of international legal personality. It also highlights allegations of human rights violations as
well as violations of other norms of international law, drawing from reports of UN Special
Rapporteur and agencies as well as leading international human rights organisations. The
chapter further examines the extent to which existing rules of international law, specifically

IHRL and IHL, apply to the CJTF in its characterisation as a hybrid irregular force.

Chapter Five examines how the Nigerian state can be held responsible for international law
violations of the CJTF, based on the law of state responsibility. It examines the legal basis on
which the primary obligations in IHRL and IHL, discussed in Chapter Four, will be achieved.
It analyses how the framework governing attribution and the Articles on State Responsibility
can be applied toward attributing the conduct of the CJTF to the Nigerian state. It further
examines the standards of attribution as defined under Articles 4, 7, and 8 of the Articles on
State Responsibility. The Chapter ends by canvassing an expansion of Article 7 of the Articles
on State Responsibility to include empowerment by other means such as evidence of a
working relationship. It calls for the expansion of the current law of state responsibility
framework by adopting a more liberal interpretation of the rule governing when a non-state
entity is empowered to exercise governmental authority under Article 7 of the Articles on
State Responsibility. It recommends, that aside from the existing framework of empowerment
through an internal law provided for in Article 7 of the Draft Articles, other forms of
empowerment such as clear evidence of a factual relationship, be included as a way of
determining that a State has delegated governmental functions to a non-state entity, thereby
rendering the State responsible for the conduct of such a group. Chapter Six, which is the
final chapter, concludes the discussions in the thesis with a summary as well as

recommendations.

Finally, concerning the scope of this research, the thesis focuses mainly on state
responsibility for the conduct of CDFs operating as hybrid irregular forces, with the case
study being Nigeria and its engagement of the CJTF in counterinsurgency warfare against
Boko Haram. As such, discussions on areas such as state responsibility arising out of

omission, individual criminal responsibility, the doctrine of responsibility to protect,
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attribution standard in individual and collective self-defence, application of attribution rules

in domestic law, etc, all fall outside the scope of the thesis.

1.10. Conclusion.

This Chapter has dealt with the main introduction to the PhD thesis. The Chapter reiterated
the focus of the thesis, which is to examine CDFs in their operation as hybrid irregular forces
in counterinsurgency operations and the novel issues related to engaging state responsibility
for their conduct. It highlights the fact that this examination is carried out using the CJTF as a
case study, in particular, the extent to which the Nigerian state can be held responsible for the
conduct of the group in its operation as a hybrid irregular force. It notes that this question
would be examined within the context of the primary rules of IHL and IHRL, as well as the
secondary rules of the law of State Responsibility. It states that the significance of examining
state responsibility for the conduct of hybrid irregular forces is because the current
framework of the law of state responsibility does not contemplate situations in which, based
on the existence of a working relationship, a State can be held responsible for the conduct of
such groups. The Chapter reiterates the key recommendation in this thesis, which is that the
problem of whether a State can be held responsible for the conduct of a hybrid irregular force
can be resolved by broadening the framework of attribution under Article 7 of the Articles on
State Responsibility. In particular, it notes the recommendation that empowerment by
evidence of a working relationship be included as a ground of attribution, alongside the
existing framework which is based on empowerment through an internal law as a determinant
of whether a State has delegated the exercise of governmental authority to a non-state entity.
This recommendation stipulates that the courts should be empowered to assess the facts on
the ground in a counterinsurgency i.e., the facts surrounding the working relationship
between a State and a hybrid irregular force, and once it can infer empowerment, this should

be sufficient to trigger state responsibility.
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CHAPTER TWO
THE PHENOMENON OF HYBRID IRREGULAR FORCES

2.0. Introduction

2 an idea

States are widely recognised political authorities with the mandate to govern,”
rooted in the concept of state sovereignty that became more commonly espoused in the post-
World War II era.””” States sign treaties, create international law, and promulgate numerous
rules to regulate and govern activity in multiple ways.?'* Also, in a traditional sense, the
maintenance of law and order, as well as the provision of security, are considered the
exclusive responsibility of the State to its citizens.?”® Accordingly, state security and justice
institutions are statutorily empowered to provide security as well as guarantee the safety of

*16 However, this model of the State as a centralised authority that taxes,

lives and property.
conscripts, and enjoys the monopoly of legitimate violence within a territory is continuously
being challenged on all fronts.”'” As noted by Clapham, “the state is not disappearing, it is
disaggregating into its separate functionally distinct parts”.?'® The modern State is more of an
amalgam of several actors co-existing in a polity. This is the reality of the 21st century, i.e., a
complex and multi-faceted world, where States as well as unofficial and unacknowledged

non-state entities operate simultaneously. Indeed, the longstanding conceptualisation of

security through the lens of the State has lost its monopoly over security thinking.*"

%2 Deborah D. Avant, Martha Finnemore and Susan K. Sell, ‘Who Governs the Globe?” in D.D. Avant, M.
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In several parts of the post-colonial world, this Weberian model has also been significantly
eroded, leading to an environment where socio-political order is exercised by States and non-

state entities.?*’

Most post-colonial systems are constructed on manifold and historical
relationships between the dictates and doings of state-making as well as that of customary
life.>' What this means is that the Weberian model of the State is insufficient in
understanding the provision of governance functions in post-colonial States, in particular, to
determine state responsibility for the conduct of non-state entities. Fragile States contending
with insurgents do not generally operate along the same model of statehood as their Weberian
peers. Rather they reflect a system of “Mediated Stateness” in which the Mediated State

*2 Within this space,

conceptually allows an environment of multi-layered governance.
inherently governmental functions are outsourced to other actors, other than the State, to
ensure that governance is delivered. This framework of mediated statehood effectively
mirrors the relationship between States and CDFs operating as hybrid irregular forces, in
which the State outsources core state functions such as the provision of local security and law
enforcement to these groups. The thesis argues that rather than adopting the Weberian state-
centric view that considers the post-colonial State as having exclusive authority over its

affairs, a better approach is thinking in terms of hybrid irregular forces.

In light of the above, this Chapter introduces the analytical framework of this thesis,
examining concepts that best explain the notion of hybrid irregular forces as well as their
relationship with the State. To do so, the Chapter starts by establishing the nature, character,
and operationalisation of hybrid irregular forces, demonstrating that such groups are distinct
from the broader class of irregular forces. The chapter demonstrates how such groups
perform local governance functions alongside their traditional combat functions in
counterinsurgency, towards offering a contextual framework for discussions in later chapters.
As this concept is relatively unexplored, much of the literature to be engaged in this chapter
will be drawn from a few related concepts, that best explain the concept. Also, given that the
relationship between States and irregular forces cannot be generalised to fit all non-state
entities, this chapter identifies certain characteristics that bind several irregular forces
together, bringing them within the concept of hybrid irregular forces. The vastness of

irregular forces and the variety of groups that have evolved in recent years, make the

220 Kwesi Aning and Ilana Z. Axelrod, ‘Hybrid Security Provision in African Post-Colonial Setting: The Case of
Burkina Faso and Sierra Leone’ (2023) 58 (2) The International Spectator, 140 — 157 at 140.
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PLO and the Lebanese State’ (2017) 19 (3) Civil Wars, 348 — 376 at 349.
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identification of these shared characteristics necessary. The goal is to show that such groups
indeed conduct their affairs as de facto organs of the State and that such a status is anchored

on the working relationship between both parties.

To demonstrate this fact, the Chapter examines the concept of the State alongside related
concepts such as sovereignty, legitimacy, rule of law, and legal pluralism, all of which have
theorised on the intersection between States and irregular forces. Through these concepts, the
thesis hopes to establish that groups of this nature, share a close and interdependent
relationship with the State, and in line with this central argument in this thesis, that such
relationship ought to be a basis on which attribution of their conduct, as de facto organs of the
State, can be anchored. Through the analysis in this Chapter, the thesis contends that the
concept of hybrid irregular forces produces a different understanding of how a relationship of
State/de facto state organ can be formed between a State and a non-state entity,
notwithstanding the absence of an internal law of the state and/or evidence of complete
dependence. This is more so, as hybrid irregular forces have become, in reality, an
overarching feature of the counterinsurgency framework in post-colonial states. The Chapter

plays a key function as the analytical framework that solidifies the thesis's central argument.

To achieve this objective, the chapter is broken down into three sections. The first section
presents an overview of the concept of counterinsurgency, highlighting the fact that some
CDFs already have a recognised status as governance providers in counterinsurgencies. This
section considers how counterinsurgencies have become a major form of armed conflict in
recent years, especially in Africa, and how this provides an opportunity for States to
increasingly co-opt CDFs into their operations. It shows how CDFs have leveraged their role
as combat forces to take up governance-like functions in areas with limited state presence,
demonstrating a hybrid role in counterinsurgency warfare. The discussion in this section
reflects doctrinal realities and how the emergence of CDFs as hybrid actors poses novel

problems for international law.

The second section discusses the concept of hybrid irregular forces and also identifies key
characteristics that define groups of this nature and how this is central to their ability to fill
the governance vacuum in counterinsurgency. This is the first time groups sharing such
characteristics will be identified in research and classified together. This is important to the
effort to conceptualise hybrid irregular forces in this thesis, as it shows a clear distinction

between which CDFs fall within this framework and those that don’t, thereby demonstrating
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the viability of the concept. Indeed, as the chapter shows, the hybrid operation of CDFs in
counterinsurgency warfare is a global phenomenon as these characteristics cut across groups
in different parts of the world, with relevant examples cited in the chapter. In conceptualising
the notion of hybrid irregular forces, this chapter hopes to demonstrate changes in trends and
evolution in the role of CDFs in counterinsurgency, a development that has altered the

landscape in armed conflict.

The third section discusses the concept of the State as well as related concepts best positioned
to explain hybrid irregular forces and their relationship with the State. By discussing these
concepts, the chapter seeks to develop an analytical framework that demonstrates that CDFs
are state-sponsored entities, that their engagement challenges the traditional understanding of
the State and its monopoly of power and authority, and that its legitimacy enjoys a degree of
validity. It also seeks to show that as governance actors, these groups are often guided by
rules, which though are not entirely formal in structure, may still be considered as a form of
rule of law system. The discussion in this chapter forms the main plank on which further
discussions on the applicability of IHL, IHRL, as well as law of state responsibility to the

CJTF as a hybrid irregular force, are later considered in Chapters Three, Four, and Five.

2.1.  Counterinsurgency Warfare
Counterinsurgency is an important concept underpinning the discussion in this thesis, as it
provides the context in which CDFs perform local governance functions. While this chapter
does not aim to provide a comprehensive analysis of counterinsurgency, a general
understanding is necessary to explain how it provides the environment for CDFs to perform
governance functions. Accordingly, this section examines its contemporary dimensions and,
by so, explains what makes governance by CDFs a possibility. This section begins with
preliminary comments on definitions of insurgency. This is important, as counterinsurgency
warfare is only possible when there is an ongoing insurgency.”” The US Army
Counterinsurgency Field Manual defines an insurgency as:
the organised use of subversion and violence to seize, nullify, and challenge
political control of a region.”
On their part, Metz and Millen note that an insurgency is characterised by:

protracted, asymmetric violence, ambiguity, the use of complex terrain
(jungles, mountains, urban areas), psychological warfare, and political

23 Kilcullen (n 107) 112.
24 See, ‘Insurgencies and Countering Insurgencies” FM 3-24 MCWP 3-33.5, (13 May 2014)

https://irp.fas.org/doddir/army/fm3-24.pdf para. 1-3.
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mobilisation — all designed to protect the insurgents and eventually alter the
balance of power in their favour.*”

This thesis aligns with the above description, as it aptly captures the main essence of an
insurgency, an example being the Boko Haram insurgency which is the focus of this research.
At the core of insurgencies is the asymmetry relationship between ruling and non-ruling

groups, with the fight for legitimacy being the focus of the conflict.?*®

As Pratt correctly
observes, an insurgency is a “civil war characterised by a power asymmetry between
belligerent groups”.”” Insurgency is not a new phenomenon, rather, it has been a prevalent
type of armed conflict since the creation of organized political communities.**® For instance,
in contemporary times, terrorism and guerrilla warfare have increased as types of political
violence such that between the 60s and the 80s, most of the terrorist activities were the work
of insurgent groups seeking to achieve certain objectives.”” In the 21% century, insurgencies
have become prevalent, especially in a significant number of African countries, where it is

wreaking massive havoc. The surge in insurgencies has, therefore, made counterinsurgency

warfare a venture that affected states must embark on.

As with most concepts, defining counterinsurgency has remained controversial, with the
number of definitions pertaining to the concept quite broad. The North Atlantic Treaty
Organisation (NATO) defines a counterinsurgency as “comprehensive civilian and military
efforts made to defeat an insurgency and address any core grievances”.*° On his part, Kitzen
refers to it as “a battle between insurgents and a state’s government for control over segments
of the population”.”' Two related definitions are those offered by Mucha and Rineheart.
While Mucha defines it as “military, political, economic, psychological and civic actions
applied by governments to defeat an insurgency”,”* Rineheart, on his part, calls it “those

military paramilitary, political, economic, psychological, and civic actions taken by a

# Steven Metz and Raymond Millen, ‘Insurgency and Counterinsurgency in the 21% Century:

Reconceptualising Threats and Response’ (2004) Strategic Studies Institute, 1 —43 at 2.
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government to defeat an insurgency”.”** However, an important definition is that used in US
military doctrine, which defines the term as:

Comprehensive civilian and military efforts designed to simultaneously

defeat and contain insurgency and address its root causes.™*
While this definition is quite inclusive, it has been described as being too broad as it doesn’t
exclude several other acts, the implication being that any act can simply qualify as
counterinsurgency so long as the goal is to defeat an insurgent group.”> Expounding on the
concept further, Braun notes that counterinsurgency “is a complex and holistic system of
systems approach, that is deplored to ensure peace and stability within a region, preferably
with an existing legitimate government”.”® The nature of counterinsurgency is not static but
continuously evolving in response to changes in an insurgency.”’ Throughout history, its

scope, practice, and actors have changed significantly.”®

Eighteenth and early nineteenth-
century indiscriminate use of violence, which focused on the eradication of insurgents and
their base, has since been replaced by moderate politically-focused approaches directed at
destroying the social bond between the insurgents and the local population.”® Whereas every
insurgency is different depending on the unique circumstances in terms of root causes and the
environment, counterinsurgencies are largely the same.** For a counterinsurgency to be
successful, the State must identify the legitimate grievances that insurgents ride on, to secure
the loyalty of the people and equally displace the insurgents.**! This is because insurgents are
largely products of an environment and a population, and in order to be successful, they

ensure that their operations are sympathetic to their environment while they also maintain a

close-knit relationship with the local population.**
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Counterinsurgencies largely hinge on a ‘win the population’ strategy.”** While the military
and paramilitary actions in counterinsurgencies represent a direct approach relying on strict
operations of violence, detentions, and elimination of insurgents, the indirect approach
encompasses political, economic, and psychological measures designed to improve the
welfare of civilians, thus winning their ‘hearts and minds’ and turning them away from the
insurgents.** The winning ‘the hearts and minds’ approach is population-centric and is based
on the view that it is more important to win the support of the local population than to focus
on killing of insurgents.** This is because at the centre of most insurgencies and

1.** According to Rid, counterinsurgency is

counterinsurgencies are legitimacy and contro
military activities anchored on civilians in an ecosystem where insurgents and
counterinsurgents fight for the trust of the civilian population.*”’ As insurgents derive strength
from the acquiescence of the people, counterinsurgent forces also focus on building the
people’s trust and confidence in the government, as well as their cooperation.”*® Also, aside
from military operations, counterinsurgencies encompass economic, political, and social
reconstruction to build an orderly society that can be resistant to future insurgencies.*® In
designing counterinsurgency operations, therefore, an awareness of the environment in which
insurgents operate, i.e., the combat milieu, goals, and tactics of the insurgents, is key, as a
corporate knowledge of the best tactics that will work in such an environment is important. *°

Counterinsurgent forces must also operate in tandem with existing laws of war and

international law.?!

States battling insurgencies face a myriad of challenges, especially given the asymmetric
nature of insurgencies. For instance, a key challenge faced in most counterinsurgency warfare
is the problem of manpower shortage, particularly that of combat forces. Highlighting this
point, Melshen states that “counterinsurgency warfare is manpower intensive” and that “in

counterinsurgency, there is need for a wide range of quality of forces”.”* For
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counterinsurgency operations to succeed, different levels of troops are required. In most
operations, there will be a need for highly trained, moderately trained, as well as minimally
trained troops to perform different tasks, ranging from sophisticated counterinsurgency
missions to less sophisticated missions, as well as guarding of static positions.** Most times,
too, the financial and human resources required in counterinsurgency warfare are massive.
Quite fundamentally, given its asymmetric nature, counterinsurgent forces fight in battle
zones most times containing insurgents and civilians, in which drawing a line of demarcation
between combatants and non-combatants can be problematic. In counterinsurgency warfare,
civilians are not often aloof but are active participants that can be recruited as fighters by both
sides, either through coercion or volunteerism.>* Within the same space, insurgents are not
just enemy combatants subject to targeting but become useful allies or potential sources of
intelligence.” To resolve the manpower crisis, counterinsurgent forces often turn to the use
of auxiliary forces in the form of irregular forces such as CDFs, in which civilian volunteers

are co-opted to fight alongside government troops.

In Africa, problems associated with counterinsurgency warfare are characterised and shaped
by several factors. Years of poor political governance and military interregnum, coupled with
dictatorial rule, lack of clear policy direction, and corruption have been major facilitators of
military institutions being short in adequate firepower, ridden with undisciplined troops, and
lacking motivation as well as character. For instance, concerning Nigeria’s counterinsurgency
warfare against Boko Haram, Banini notes that the diversion of funds meant for military
missions in counterinsurgency was a setback to counterinsurgency operations, while
corruption also affected the morale of troops on the field.*® The result is that in most critical
moments, the military is unable to deliver on its mandate. Also describing the state of
counterinsurgency on the continent, Day and Reno notes that African counterinsurgencies are
often rebel-centric, in which the State's relationship with the civilian population continues to
oscillate, with much of it depending on the relationship between the State and insurgents.*’
In some instances, they can be ignored, while the government uses full military force against

the insurgents, and in other instances, they can be co-opted to fight on behalf of the State.*®
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Generally, counterinsurgency warfare on the continent is long-drawn and remains intractable,
becoming a space where state and non-state actors feature prominently, all in the quest to
crush the insurgents and to take up large swathes of ungoverned spaces. After being grafted
into the counterinsurgency framework, these spaces as well as the governance opportunities
offered by the political economy of war, are mostly utilised by CDFs, who then become face
of government, performing local governance functions in territories under their sphere of

influence.

2.2, The Phenomenon of Hybrid Irregular Forces.

The main contribution that this thesis makes to existing research is its conceptualisation of
the term ‘Hybrid Irregular Forces’. The concept points to the different reasoning of political
order that underpins the post-colonial state, especially in Africa. More significantly, the role
of such groups in counterinsurgency warfare has become increasingly relevant, challenging
the traditional perspective on state responsibility under international law. In this respect, the
form of non-state local governance produced by hybrid irregular forces has become an
avenue for undermining the international obligation of the sponsoring state as well as well-
established norms of international law. From a legal standpoint, conceptualising the
phenomenon is key to demonstrating the sense in which it operates as a practitioner of non-
state social order and authority as well as in a legal asymmetry. Understanding what they
represent and how they differ from other types of CDFs is central to later analysis on how
and whether the Nigerian state can be held responsible for the conduct of a group operating in

this manner. To do this, it is key to start with an analysis of the term itself.

Largely, the expression can be divided into two key terms, i.e., ‘hybrid’ and ‘irregular forces’.
The term ‘hybrid’ means crossbreed, mixture, compound, composite, and amalgam. It refers
to a thing that is of mixed origin or composition, as well as a thing that is a mixture of two or
more things. For instance, we talk of hybrid cars, i.e., automobiles whose performance is
based on alternating between combustion and battery systems. There is also the example of
hybrid work, which refers to a work arrangement which encompasses both onsite and remote
work. Equally, there is something called hybrid war, referring to warfare involving both
military and non-military actions such as misinformation and cyberwarfare. In recent times,
the term has also featured prominently in discussions on security governance. Bagayoko,

Hutchful and Luckham for instance, refer to it as “the coexistence and interaction of multiple
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state and non-state providers of security, as the state shares authority, legitimacy and capacity

with other actors, networks and institutions across the informal/formal divide”.*

The term ‘irregular forces’, on its part, refers to armed groups separate from the conventional
armed forces of a state. According to the US Army, irregular forces are “armed individuals or
groups who are not members of the regular armed forces, police, or other internal security
forces”.” They operate outside the regular military forces that ought to exercise the

monopoly of legally sanctioned violence®'

and are used to supplement the regular armed
forces, often in informal and illegitimate ways.***> They may be used by the government to
carry out so-called ‘dirty jobs’ while they may also predate community civilians.**
Importantly, irregular forces may provide the local population with public services in the
form of governance.”* This can be in the form of providing basic amenities like roads, water,
and housing, monitoring neighbourhood crimes, providing community security patrols,

settling disputes, etc., In return, they receive the support and loyalty of the local population,

who may supply them with regular intelligence on the activities of insurgent forces.**

As a concept, this thesis uses the term ‘Hybrid Irregular Force’ to refer to an irregular force
operating as a hybrid actor in a counterinsurgency, i.e., operating in both combat and
governance space in a counterinsurgency. Pivotal for the understanding of hybrid irregular
forces is the fact that such groups take up hybrid roles in a counterinsurgency, in which it
undertakes combat functions on behalf of the State while at the same time acting as a source
of social order and authority evidenced by its provision of local self-governance functions to
the local population. These groups execute these tasks while operating on behalf of or on the
side of the State in counterinsurgency warfare. In contrast to other types of CDFs who simply
engage in combat assignment on behalf of the State, hybrid irregular forces effectively
become the face of governance in areas of limited statehood. Hybrid irregular forces differ

from existing forms of non-formal governmental actors providing services to people. They
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assume the role and functions of the State in a counterinsurgency, operating under a rule of
law system and enjoying legitimacy from the governed population. This phenomenon
challenges the traditional understanding of state sovereignty and the state power of monopoly

over governance.

In different parts of the world, non-state order and authority has become an abiding
phenomenon. Hitherto castigation of non-state order as injurious has since been overtaken by
its acceptance as a medium of social order and authority.”®® At the core of non-state order is
the hybrid governance in which the State operate alongside informal and other forms of non-
state entities in the exercise of public authority and provision of governance functions.*” The
role of irregular forces operating in a hybrid form is a topic of considerable scholarly interest,
especially in regions where armed conflicts are the most prevalent, such as Africa. Studies
have shown that such groups can be viewed from two important perspectives, i.e., that which
considers groups of this nature as a problem and that which views them as governance
actors.”® This duality of views aptly applies to how the role of CDFs in counterinsurgency
warfare is generally perceived. Within this first perspective, such groups are not just
considered as actors who may cause or trigger violent conflict but also as players that may
increasingly make it difficult to end such conflicts and restore peace and stability.”* As noted
by Aliyev, discussions on the role of CDFs in counterinsurgency are majorly dominated by
notions of state delegation or outsourcing of violence to these groups and the principal-agent
paradigms in which it is assumed that the state relies on them to evade accountability for
civilian persecution and human rights violations.”” On their part, Klosek and Souleimanov
note that such collaboration is considered a trade-off for the government, dictated on the one
hand by the need to deploy extra-state armed force, and on the other hand by the group’s
interest in allying itself with the state against their common enemy.””' This relationship is

considered incrementally in favour of the State.*’
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(2012) 43 (5) Development and Change, 1073 — 1101 at 1074.

*7 ibid, 1075.

%8 Ulrich Schneckener, ‘Spoilers of Governance Actors? Engaging Armed Non-State Armed Groups in Areas of
Limited Statehood’ SFB-Governance Working Paper Series, No. 21, Research Centre (SFB) 700, Berlin,
(October 2009), 1 —31 at 7.
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The second perspective, which underpins the focus of this research, does not consider CDFs
as a problem but is rather concerned with whether and under what conditions such groups
may act as governance actors, able and willing to provide governance services to the broader
civilian population.’”? Under some circumstances, these services may operate as equivalents
to the regular state activities and also provide a certain level of stability in areas of limited
statehood.”” While irregular forces such as CDFs may have differing agendas, most often
they are united in their belief that they need to provide their security in a political
environment where the State is either unable or unwilling to protect the people.?”” Buttressing
this point, Tapscott notes that such organisations usually emerge due to a security or
governance vacuum and are then able to survive based on their relationship with central and
local powerbrokers.”’® This second perspective is the prevailing view, with more CDFs
becoming providers of local governance functions, even when still operating as combat
forces. Such actions, even when within the knowledge of state actors, are ignored as the State
is sometimes unable to provide governance for the entire generality of the people. In some
other circumstances, the State does not mind yielding such governance space to such groups,
so long as it can still derive benefits from using them in combat. It is within this space that

the CJTF has assumed its hybrid role in Nigeria’s counterinsurgency warfare.

For a long time, counterinsurgency was considered through the lens of two main actors, i.e.,
the State and insurgents, however, this thesis demonstrates the fact that the emergence of
hybrid irregular forces has reshaped the landscape, bringing in a third force. Further
understanding the notion of hybrid irregular forces requires a discussion of concepts that the
operation of these groups implicates. This includes primarily the concept of the State, as well
as related concepts such as sovereignty, state fragility, legitimacy, rule of law, and legal
pluralism. However, before considering these concepts, it is important to first highlight

characteristics that separate hybrid irregular forces from the broader class of irregular forces.

2.3. Hybrid Irregular Forces — Shared Characteristics.

Categorising CDFs in terms of distinguishing one group from the other is difficult, given
their fluidity and continuous fragmentation. Also, the factors and elements that differentiate
these groups overlap. Though each country is unique in terms of the nature of its insurgency

and the way such groups have been co-opted by the state in counterinsurgency warfare, they
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however share common characteristics. To further explain the concept of hybrid irregular
forces, for the purpose of careful distinction and clarification, this thesis has developed
several characteristics that it deems as unique to several CDFs and which brings the groups in

view, within the concept of hybrid irregular forces.

2.3.1. Existence of Formal Government Structures.

The first and most critical characteristic of CDFs operating as hybrid irregular forces, is that
they operate in countries with formal government structures in place. This characteristic is
important given that there are irregular forces that operate in countries where the Westphalia
idea of Statehood i.e., a central government having the monopoly of power, has collapsed
leading to a variety of armed groups exercising governance in different parts of the country.>”
This has been referred to this as a sort of ‘heterarchical political order’. Capturing this in the
light of the collapse of central authority in Iraq, Doyle and Dunning, for instance, refer to this
as ‘fragmented sovereignty’, a non-hierarchical political order where multiple, competing, as
well as opposition state and non-state actors assert legitimacy, exercise political authority, and
ride on violence, towards predetermined political, economic and security ends.”” They
further note that “many armed actors occupy a grey area between state and non-state, a
situation of hybrid political authority that is both a product of, and a contributor to,

fragmented sovereignty”.*”

Groups that this thesis consider as hybrid irregular forces operate in places where state failure
is in view, as against a collapse of state authority. For such groups, a distinguishing
characteristic is an existence, not just of a formal governance structure, but that such
government is in full charge of other parts of the country, save for the conflict zone where
authority is fragmented. In such fragmented areas, overlapping governance becomes the order
of the day. As Hinnebusch notes, state failure does not connote a lack of governance or the
replacement of formal authority by anarchy, but a state of limited statehood existing side by
side with ungoverned spaces, where though vacuums are filled by multiple groups, none

amongst them is able to establish state-wide hierarchy.”®® This scenario correctly reflects

777 A collapsing state has lost legitimacy, lacks few or no functioning institutions, can no longer confer identity
and cannot guarantee the security of its population. See Sebastian Von Einsiedel, ‘Policy Responses to State
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countries where hybrid irregular forces have become an emergent phenomenon. A relevant
example is Syria, where this idea of state failure occurred with the 2011 uprising against
President Bashir Al Assad, when opposition militias sprang up to take on the central

8! By the end of the year, the country had descended into a bloody civil war,

governmen
with the result that the central government lost control over more far-flung parts of the
country and continuously shifting frontlines between the government and opposition armed
groups.” A standout feature of the conflict is its characterisation as a proxy war,*
manifested in a high fragmentation of armed groups as well as interference by regional and
international actors.” However, the central continued still pay government officials
delivering services in opposition areas to depict itself as the legitimate to which citizens
should turn.”® Examples of other countries where groups manifesting this characteristic have
operated or are operating include Sierra Leone, Burkina Faso, Mali, and Nigeria. This is
distinct from countries such as the Democratic Republic of Congo, Libya, Somalia, Yemen,
etc, where the central government has significantly abdicated authority, giving way to a state
of unrestrained non-state rule. In Libya, for instance, armed group fragmentation is the
defining feature of the country due to the absence of a central government to administer the

political functions of the state.” A result is an extensive number of groups, local and foreign,

controlling different parts of the country.*’

2.3.2. The Groups operate simply in counterinsurgency warfare.

A second characteristic related to hybrid irregular forces is that these groups operate strictly
in counterinsurgency warfare and not in other types of armed conflict situations. The
Kamajors, Koglweogos, Ganda Koya, Ganda Iso, and CJTF*™ all come within this
classification. This characteristic is important in that it helps to distinguish this class of

CDFs from others who emerge to fight local criminal gangs for example, the Sungusungu
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village groups in Tanzania, and the Mungiki Youth Movement in Kenya.”® There are also
other groups that fight in internationalised armed conflicts such as the conflicts in Syria and
Yemen, where a variety of foreign actors are involved. This class of groups does not come

within the purview of this thesis.

2.3.3. The Insurgency is local in nature.

A third characteristic peculiar to hybrid irregular forces is that they operate in localised
insurgencies, i.e., insurgencies that developed locally, as against those inspired by
foreign/external interference in domestic issues. This characteristic is relevant to the extent
that it helps provide a further distinction concerning a multitude of groups operating in
different forms of insurgencies. The Kamajors, Koglweogos, Ganda Koya, Ganda Iso, and
CIJTF, groups which this thesis focuses on, share similarities in this regard. For instance, for
over 10 years, successive Sierra Leonen governments fought an insurgency instigated by the
Revolutionary United Front (RUF), spearheaded by Liberian special forces from the National
Patriotic Front of Liberia (NPFL). Also, Nigeria has been battling Boko Haram, a Salafist-
jihadist group, which, since 2009, has been operating in the northeast region of the country

1.%° Mali has also been

and has also formed alliances with other terror groups across the Sahe
in a protracted civil war with an assortment of armed groups, made up of militias from the
Songhai, Arabs, and Tuaregs ethnic groups, as well as jihadists and paramilitary groups, also

1

representing Songhais, Arabs, and Fulanis.®' In addition, the Burkina Faso government has

been confronting jihadist elements in the Sahel.

The unique character of these conflicts is that they are all insurgencies that started locally, are
based on domestic socio-political and ethno-religious issues, and have largely remained
localised. This is distinct from insurgencies in countries such as Afghanistan, Libya, Syria,
and Yemen, which resulted from the activities of foreign countries, intervening militarily in

the domestic affairs of these countries. Notable examples include militia groups in countries
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such as Afghanistan, Syria, etc which were mobilised and funded by foreign government, to
counter state-backed forces. Though in some respect, groups operating in these insurgencies
may appear like those in localised insurgencies, the fact that the counterinsurgency

framework is foreign inspired takes such groups out of the scope of this thesis.

2.3.4. The Existence of a Security Vacuum.

A fourth characteristic of hybrid irregular forces is that they operate where the security
vacuum is sufficiently acute, in which the community security approach has been neglected,
exposing the civilian population to violence by insurgent/rebel groups. Whereas they may end
up exhibiting criminal tendencies, the motivation of such groups is often to provide local
security functions. The Kamajors, for instance, served as the main security apparatus in
Sierra Leone in place of an effective state military or police force.”* In Burkina Faso, the
emergence of the Koglweogos was due to the growing insecurity and the one-year political
transition programme in the country.””® The same is the case with Mali, where a lack of skills,
leadership, and morale in the Military led to political support for the militia to be co-opted
into counterinsurgency warfare.”® In the same vein, the Nigerian CJTF arose from the
grassroots population of Maiduguri, the capital city of Borno State Nigeria, in response to the
military’s neglect of the community security approach and the failure of the State to protect
the people from Boko Haram insurgents.” They subsequently became involved in daily

patrol of the streets as well as house-to-house searches for Boko Haram members.**

2.3.5. Composed of Civilian Volunteers from the local population.

A fifth characteristic of hybrid irregular forces is that they are mostly made up of civilian
volunteers from members of the local population. They are civilians organised in a citizen-led
bottom-up approach, though in a few instances, some of their members may also be ex-
soldiers. In this context they are mostly community-based groups, who having experienced
the horrors of insurgency, organise themselves as volunteers taking up arms, to confront the
problem. They start out by organising themselves, towards protecting their territory from the

activities of insurgents/rebels. The Kamajors for instance were not formed and trained by the
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Sierra Leonean government. On the basis of this, they fought not just against the RUF, but
also against elements of the Sierra Leonean Army who committed human rights abuses
against the civilian population.”” The CJTF, known as the Borno Youth Association for Peace
and Justice, also came into being in this manner, organising themselves to confront the
terrorism of Boko Haram insurgents as well as human rights abuses by the military.”® This
distinguishes hybrid irregular forces from other groups, which though civilian militias, were
formed by the State, funded by the State and so have the scope of their operation limited. As
civilian volunteers, the groups that this thesis focuses on often act as a ‘defensive’ rather than

an ‘offensive’ force.
24. Concepts Underpinning Hybrid Irregular Forces.

As noted in Section 2.0. Fragile States do not often follow the Weberian model of statehood
but rather a system of mediated statehood in which the exercise of governmental power is
shared with non-state actors. Within this framework, inherently governmental functions are
outsourced to actors such as CDFs, who tacitly operate as de facto organs of the State in their
sphere of influence. Hybrid irregular forces typify this model in that not only are they
engaged by States as combat forces in counterinsurgency operations, during which the State
outsources governance functions such as provision of local security and law enforcement to
them, but they also exploit continued state absence in certain areas to take on additional
governance functions. The implication is that the State is transformed into a hybrid political
order rather than the conventional Weberian model. Within this political order, the activities
of CDFs as combat forces as well as providers of local governance functions intersect with
the nature, character, and survival of the State, in which they derive legitimacy from being
state-sponsored entities while at the same time augmenting the legitimacy of the State in
areas with limited state presence. A major concept that constitutes a frame of reference for
understanding hybrid irregular forces is the concept of the State. It provides a framework for
analysing the nature, power, functions, and transformation of the Modern State. It equally
encompasses dimensions such as sovereignty, legitimacy, rule of law, and legal pluralism.
These dimensions are inextricably linked as well as interrelated, and the thesis appropriates

them, alongside the concept of the State, as its analytical framework.
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2.4.1. The Concept of the State.

The ideal starting point for discussion on the concept of the State is to consider what the term
means. In the ordinary sense, it refers to “an independent political organisation of sufficient
authority and power to govern a defined territory and population”.”’ Beyond this description,
scholars have offered several other definitions. According to Weber, a State can be defined
“as a human community that successfully claims the monopoly of the legitimate use of
physical force within a given territory”.*® It is worth stating that this definition is the most
widely referenced in contemporary political thought. Weber’s thought has been subsequently
echoed by Sabine, who notes that the State is primarily a power, in that it makes and enforces
law, and that behind that law is a system of organised power which is acknowledged to have a

301

right of coercion against those who do not obey.”™ The key observation here is that the

t.302

political relation in question is that of sovereign and subjec More so, Nettl, on his part,

13

defines a State as “...a collectivity that summates a set of functions and structures to

generalise their applicability”.**”

In further explaining the term, Krasner identifies four (4) different conceptualisations relating
to the concept of the State, namely - the state as a government made up of personnel
occupying decisional authority in the polity; the State as a public bureaucracy or
administrative apparatus and an institutionalised legal order; the State as the ruling class; and
lastly, the State as a normative order.’* For Rutgers, the term ‘State’ may be used in two
distinct ways. The first approach relates the State being an apparatus of rule as well as a
monopoly of coercion associated with an entity, e.g., a government.’” In this context, the
State is equated with government. This first idea of the State is captured in the definition
given by scholars such as Weber and Krasner earlier stated in this section. The second

approach considers the State as beyond just government but views it as an ordering of politics
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and society.’® It refers to the political, social, and/or economic order of the society, having

the purpose or function of making an ordered society possible.’”

The root of the modern State is traceable to medieval Europe.’®™ Whereas territories in other
regions of the world did demonstrate similar traits, it was early European States that first
displayed attributes unique to a State, such as governments developing institutional capacities
synonymous with sovereign rule and far detached from the politics of the pre-modern age.*”
With time, this model was transplanted from Europe to other parts of the world.*'* However,
it was the Peace of Westphalia (1648)*'" that indeed produced the concept of the modern
sovereign state.’” This treaty, for the first time, firmly established the principle of sovereign,
territorial rule, emphasising sovereignty as the key criterion for determining statehood. With
the growth of territorial States around the 19™ century, effectively sovereign, able to protect
their societies, as well as provide goods and services to their people, sovereignty attained

legal, moral, and socio-economic status.*"

Sovereignty is central to understanding the contemporary origins, nature, power, central
functions, and continuous transformation of the concept of the State. Once statehood is
recognised, a State is considered to be sovereign, meaning it now possesses the power to
exercise supreme dominion, authority, or rule.’"* The sovereign State model operates on four
key principles i.e., territory, mutual recognition, autonomy, and control.’’> The meaning is
that a sovereign State is deemed to exercise political authority over a defined geographic

space, free from external interference, is recognised by other juridically independent

%% ibid, 350
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territories as competent to enter into contractual agreements e.g., treaties, and effectively acts
over its population and regulates movement within and across its borders.’'® The root of
sovereignty is to be found in the early works of Jean Bodin, who established the principle that
the King as Sovereign, did not possess supra-mundane sovereignty i.e., a sovereignty which
had nothing above it, but rather that the King was subject to God, as God is above the
King.’"” Bodin noted that the King was submitted and only accountable to God and that he
was no longer a part of the people and the body politic but was a separate and transcendent
whole.’”® To this end, his power was considered supreme, absolute, and consequently

unlimited.’"’

Sovereignty is defined as the power of the State to exercise supreme legitimate authority
within a given territory,*® as well as the responsibility to provide security, through peace and
common defence of all individuals that have covenanted.*®' Kelsen notes that to be sovereign
means that the State is not subject to a legal order superior to its national law.’** Conventional
sovereignty is based on a world of independent, internationally recognised, and properly
governed States.’” For Krasner, the term sovereignty has been used in four (4) different ways,
which include international legal sovereignty, Westphalian sovereignty, domestic sovereignty,
and interdependence sovereignty.”** International legal sovereignty refers “to the practices
associated with mutual recognition, usually between territorial entities that have formal
juridical independence”.*”® In other words, it means the recognition of juridically independent
territorial entities, as well as non-intervention of external forces in the internal affairs of a

state. Westphalian sovereignty means “political organisation based on the exclusion of
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external actors from authority structures within a given territory”.*?® Put differently, it means
that each country has a right to independently determine its government and its institutions.*”’
Domestic sovereignty connotes “the formal organisation of political authority within the State
and the ability of public authorities to exercise effective control within the borders of their
polity”.?® It also refers to the institutions within a country, based on which its territory is
governed.”” Instead of a norm or rule, domestic sovereignty is about the nature of domestic
authority structures and the extent to which they can control activities within the State’s
territory.*® Normally, such authority structures will ensure things like peace in society,
protection of human rights, and a rule of law system based on a shared appreciation of
justice.”' Indeed, early theorists of sovereignty, such as Jean Bodin and Thomas Hobbes, had
much of their focus on domestic sovereignty.*** Finally, interdependence sovereignty relates
to “the ability of public authorities to regulate the flow of information, ideas, goods, people,
pollutants, pr capital across the borders of their State”.*** Modern sovereignty encompasses
both an older supreme power, e.g., a Monarch, and a newer system of legitimate authority
e.g., through institutions such as the Legislature, tied to constitutionalism, which separates
State institutions from the society.” This is a framework of legally sanctioned institutions.?*
Within this framework, the State is viewed as a legal association, organised under and based
on a Constitution, as well as a system of rule of law, which guarantees the rights of citizens

and also establishes their duties.**

Under international law, the Convention on the Rights and Responsibilities of States 1933
(Hereinafter the ‘Montevideo Convention®)”’ provides important criteria for determining
statehood. Article 1 states that “the State as a person of international law should possess the

following qualifications: (a) a permanent population; (b) a defined territory; (c) government;
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and (d) capacity to enter into relations with the other States”.*® These criteria, which
incorporate factors beyond sovereignty, have significantly shaped the modern understanding
of statehood. In an attempt to respond to new challenges and complexities, such as the crisis
of state fragility and the increasing activities of non-state entities, the theory of statehood has
continued to evolve, challenging the Westphalian model and disrupting long-existing
boundaries. Moving away from the Westphalian model as well as the Montevideo Convention
criteria, the contemporary understanding of statehood leans towards the view that statehood is
not based on legal criteria alone but rather on the ability of an entity to provide security,
maintain public order, and deliver social welfare. It recognises the importance of a multi-
dimensional approach to statehood, in particular, an approach focusing on issues such as
effective governance, the rule of law, human rights, and the ability of a State to meet the
expectations of its people. Thus, the notion of a strong State is no longer tied to just economic
or military power, but to standards of good governance in which the State can perform its

internal obligations.*

Compared to Europe, the evolution of the State in Africa is relatively recent. Much of the
history is traced to the resolutions of the 1884 — 1885 Berlin West Africa Conference.*
Convened by German Chancellor, Otto Von Bismarck, as a diplomatic gathering but turned
out to be for purely economic purposes, conference, the conference is widely regarded as the
forum where the early Western powers divided Africa among themselves.**' The result was
that colonial boundaries were drawn, with pre-existing kingdoms and territories handed over
to these powers as colonies.”* These colonies later metamorphosed into Africa’s inherited

political geographies known as independent States.’” As this research is mainly concerned
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with Nigeria, it is important to provide a brief overview of the crisis of statehood in the
country and how this intersects concepts such as sovereignty and state fragility. What later
became Nigeria started as a British colonial holding, following the grant of a Royal Charter to
Royal Niger Company (RNC) in 1885, a charter that was put in place to legitimise the
presence of the British on Nigerian territory pending the formal authorisation by the Foreign
Office.”* From 1885 to 1900, the RNC applied both coercion and diplomacy on the
indigenous kingdoms making up the country, resulting in the signing of treaties of friendship
and protection with several kingdoms as well as many communities.’* Following the
expiration of the RNC rule on 31 December 1899, the British government took over full
administration of all these territories, leading to the creation of counties, districts, provinces,
and protectorates.**® In 1906, the Eastern and Western protectorates alongside the Colony of
Lagos were joined to become the Colony and Protectorate of Southern Nigeria. Later, in
1914, the Colony and Protectorate of Southern Nigeria was formally amalgamated with the
Protectorate of Northern Nigeria to form the Protectorate of Nigeria by Governor-General
Frederick Lugard, who then laid the ground rules for the running of the country. Though the
country finally gained independence on 1 October 1960, the existence of the Nigerian State

can be traced to the events of 1914.

Nigeria is a sovereign state in the Westphalian sense, but one which, since independence, has
remained in constant crisis.**’ It has a total land area of 923, 769 sq. km, making it the third
largest country in sub-Sahara Africa.**® It is bordered on the West by the Republic of Benin,
on the East by Cameroon, on the North by Niger and Chad Republic, and the South by the
Atlantic Ocean.’” Nigeria is Africa’s most populous country, with its population as of July
2024 estimated at 229 million people.**® The country’s population is projected to reach 235
million people by 2025 and a further 246 million people by 2027.%' This figure makes the

country the most populous in Africa and the 6™ most populous in the world, accounting for
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2.78% of the world population.* The country has about 250 ethnic groups, with the three
dominant being the Hausa-Fulani in the north, the Yoruba in the Southwest, and the Ibos in
the Southeast geopolitical zones respectively.’ It is a country endowed with vast natural and
mineral resources, much of which consists of precious stones and remains largely
untapped.®** Chief among its huge deposits of natural resources is crude oil, with the country
ranked as a leading producer of crude oil in the world. It also boasts proven oil reserves
estimated at 36 billion barrels as well as having one of the largest deposits of natural gas in
the world.**® At the same time, it is endowed with an abundance of human resources with the

capacity to utilise these natural resources and bring wealth to the country.’

However, from its inception till now, the country has remained in a state of constant crisis.
The neo-patrimonial character of the State, as well as its inability to address this crisis,
explains the sequence of violence from non-state actors against the State.”” A 3-year civil
war, a succession of military coups as well as military dictatorships, political instability,
economic dislocations, ethnoreligious and sectarian upheavals, as well as widespread
corruption and bad governance have starved the country of much-needed development. This
is seen in issues such as high poverty and unemployment rates in the country as well as
widespread socio-economic inequality, issues which in turn operate as triggers and drivers of
recurrent violence manifested in several forms such as militancy, insurgency, kidnapping, and
armed banditry. A demographic breakdown of the country’s population shows that while
53.9% reside in urban areas, the remaining 46.1% live in rural areas.® The developmental
issues mentioned above are more prevalent in these rural areas, providing a fertile ground for

the activities of non-state entities.

The most devastating of the country’s post-independence outbreak of violence is the Boko
Haram insurgency, which has claimed thousands of lives, displaced over two million people,
and significantly destroyed life in the northeast region of the country. Due to the insurgency,
the State has continued to experience contestations for its sovereignty by non-state actors,

made up of two sets of actors i.e., Boko Haram insurgents as well as irregular forces such as
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the CJTF. All of this explains the fragility of the Nigerian State. In 2004, the country was
listed among forty-six countries globally considered as fragile states.” Currently, it is ranked
15" on the Fund for Peace Fragile States Index 2024.>* Challengingly, this fragility has been
exacerbated by the impact of the current insurgency, with the cycle of violence robbing the
State of its ability to effectively exercise governance over all of its territory. Nigeria
unarguably demonstrates all the forms of sovereignty enunciated by Krasner, i.e.,
international legal sovereignty, Westphalian sovereignty, domestic sovereignty, and
interdependence sovereignty. However, among these forms, it has struggled to fully exercise
its powers of domestic sovereignty. While its international legal sovereignty is still intact, it
lacks domestic sovereignty on its territory. In several parts of the country’s northeast, the
Boko Haram insurgency has created large swathes of areas of limited statehood, further

complicating the crisis of state fragility.

In recent times, a noticeable trend has been the failure of domestic sovereignty in post-
colonial States, mostly in Africa, despite that such States may still enjoy some form of
international legal as well as Westphalian sovereignty. In such States, failed, inadequate, and
incompetent national authorities sabotage the economic well-being of the people, engender

31 The result of such failure of

human rights violations, and affect the security of the country.
domestic sovereignty is poor governance. Within such territories, the physical security of
citizens is undermined while the State also becomes incapacitated concerning providing
adequate governance in every part of the territory.’®® States with such an experience end up
facing a variety of problems, some of which may include widespread corruption, rampant
crime, infrastructure deficit, etc.”” Aside from this, within the territory of such States, the
activities of armed groups are rife, with most operating outside the control of government.**
At the same time, governmental authority may simply be exercised by local entities in some

parts of the country, or in some cases, by no one at all.’® In those parts, the upsurge in armed

conflicts, including activities by non-state actors such as terrorists often leads to the collapse

%7 Some other countries on the list include Afghanistan, Angola, Burundi, Comoros, Congo, Democratic
Republic of Congo (DRC), Central African Republic (CAR), Liberia, Guinea Bissau, Haiti, Kosovo, Myammar,
Sao Tome and Principe, Togo, Somalia, Sudan, Zimbabwe, Tajikistan, and Uzbekistan. See generally, Maponga
and Alaba, (n 354).

%0 See, ‘Fragile States Index 2024°, Fund for Peace https://fragilestatesindex.org/global-data/

%1 Stephen D. Krasner, ‘Governance Failures and Alternatives to Sovereignty’ CDDRL Working Papers:
Stanford Institute on International Studies (2 November 2004), 1 — 50 at 6.

%2 Sackflame and Omitola (n 312) 139.

%3 Krasner ‘Governance Failures and Alternatives to Sovereignty’ (n 361) 7.

%4 ibid, 8.

%5 ibid.

71


https://fragilestatesindex.org/global-data/

of state authority thereby creating alternative sovereignties.*®® Alternative sovereignty here
refers to the control of normal State territory by non-state actors as well as their exercise of
state power. The existence of such alternative sovereignties represents a direct challenge to
the traditional notion of state sovereignty.”®” The conduct of the CJTF as a provider of local

governance functions reflects such alternative sovereignty.

Nigeria’s northeast region is a prime example of areas of limited statehood. Since the
outbreak of the Boko Haram insurgency around 2010, the State has been unable to effectively
exercise its authority over every part of this region. State presence concerning provisions of
governance functions is practically absent in most communities due to the heightened
insecurity engendered by the insurgency as well as the challenge of inadequate resources,
which has impacted the ability of the State to meet its obligations. The outbreak of the
insurgency, coupled with the inadequate response by the government in providing security, as
well as a long history of vigilante operations in this region, which dates back to the pre-
colonial era, accounts for the increasing role now played by community-based protection
groups, who have picked up arms to fight the insurgents.’® The activities of insurgents and
the inability of the government to quickly and decisively address the insecurity that followed
have made many rural communities vulnerable.’® Within this space, the power of the State is
now exercised by the CJTF, which provides local governance functions. This peculiar
circumstance of the Nigerian state aptly typifies the intersection between the concept of the

State and the hybrid operation of irregular forces.
2.4.2. Legitimacy.

Determining the status of the CJTF as a de facto organ of the State, within the context of its
working relationship with the Nigerian State, necessarily puts questions of legitimacy at the
centre of the concept of hybrid irregular forces. An analysis of legitimacy is crucial if we are
to understand the nature of the relationship between the group and the State, as well as how
the group can provide local governance functions in Nigeria’s northeast region. The analysis
in this section offers insight into how legitimacy is constructed in the context of
counterinsurgency hybrid political orders. It explains how the localised legitimacy of the

CJTF is derived from the State, as a state-sponsored entity as well as from the local
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community. This is done by analysing arguments around the state sponsorship of the group,
as well as its organic embeddedness within the local population. It notes that this localised
legitimacy accorded the CJTF as a provider of local governance functions, validates its
permissibility in the absence of constitutionally-recognised State organs, that ought to

exercise elements of governmental authority.

The term ‘legitimacy’ derives from the Roman and Medieval concept of “legitimus™ used to
denote the legitimate ruler, invested according to the law of the land and the Will of God.*™
The modern origin of the term can be traced to the works of Max Weber, who was one of the

early scholars to theorise on the concept.®”

Weber identified three grounds for legitimacy i.e.,
rational-legalistic, traditional, and charismatic, while his conceptualisation also consisted of
both belief and action.’” First, people’s perception of power as legitimate can be based on
beliefs that follow established rules or norms.’” Second, beliefs concerning what is legitimate
can shape the understanding based on which power is perceived as having legitimacy.*™ For a
non-state entity, this would mean the belief that the local population has in its agenda, in that
those who have mobilised this belief, perceive such group as the rightful or just authority to

superintend over them and thus accept its provision of local governance functions.

The Weberian sociological approach has been supplemented by the works of historians,
psychologists, philosophers, and social scientists, most of which can be seen from two
approaches i.e., normative and descriptive approaches.’” The normative perspective regards
legitimacy as addressing the rightfulness of power relationships, while for the descriptive
approach, legitimacy is viewed as the psychological property of an authority, institution, or
social arrangement, based on which those who believe in it, view it as appropriate and just.*’®
Explaining these two approaches further, Termer speaks of normative and performative

sources of legitimacy.’”” According to him, while on the one hand normative legitimacy refers

to what a socio-political actor says, on the other hand, performative legitimacy deals with
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what the actor does.””® Put differently, for normative legitimacy, the socio-political actor bases
his claims on tradition and ideology, or by invoking a common enemy, while performative
legitimacy focuses on pragmatic output deriving from certain beliefs, such as the credibility
of the leader of the group, or his provision of public goods.*” Normative legitimacy focuses
on the legal discourse of non-state entities and the cultural, religious, and ideological beliefs
providing inputs for such discourse.® Performative legitimacy deals with how these groups
have translated their discourse into practice as well as how they have used these institutions
to foster legitimacy in areas such as lawmaking and enforcement, dispute resolution, etc.**!
For instance, regarding normative legitimacy, in the eyes of jihadist groups such as ISIS and
the Taliban, legitimacy can only be conferred by Islamic law, i.e., the Sharia.*** Overall,
legitimacy refers to the quality conferred on a social or political entity by those who form a
part of it or are subject to it, thereby granting it authority.*® It is the recognised right to rule,
enhancing a State’s sovereignty and supplying the ability to enforce it more fully. Essentially,
it reflects in the peoples’ beliefs, perceptions, and expectations of such an entity. A situation
of lack or poor legitimacy is a key driver of state fragility.”® This is because legitimacy
relates to issues of whether the State can meet the people’s expectations, a duty that often
becomes difficult to fulfil in armed conflict situations. Legitimacy is a fundamental aspect of
all forms of power relations, operating at the heart of state-citizen relations and underlying
the whole idea of state-building.*® It reflects the supremacy of the regular laws and the
foundations upon which these are built, i.e., the collective will of the people through the
consent of the governed.** It comes from the legal framework by which the State is governed
as well as the source of that authority.” Legitimacy is fundamental to the effective provision
of local governance functions in areas of limited statehood.’®® This makes it an important

topic of enquiry in this chapter.
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Much of the literature on legitimacy has, for the most part, focused on the State, with
insufficient attention given to the legitimacy of actors other than the State.”® For instance,
whereas rebels have come to be regarded as capable providers of governance, as standalone
providers, or as alternatives in times of state absence, scant attention has been given to where
they derive their legitimacy.* The notion that, just like States, legitimacy is a prized
commodity often pursued by other competitors for authority in a counterinsurgency, such as
hybrid irregular forces, has undergirded much recent scholarship. This is, in fact, important to
the survival of hybrid irregular forces who, by their nature, are excluded from the formal
source of legitimization available to state actors, i.e., the internal laws of the State.*' This
happens mostly in ungoverned areas or areas with limited statehood with weak or unwilling
state apparatuses. There is an inherent necessity for non-state entities to legitimise their
authority relationships.*”* As noted by Schlichte and Schneckener, no matter what motivated
the formation of an armed group, its leaders, as well as followers, are often confronted with
the issue of legitimacy from an early stage.’” Just like other forms of political actors, such
groups also have to justify their agenda and actions.”* At the same time, they equally need
material and moral support from the communities within their sphere of influence both within
and outside the conflict zone.* Without a minimum amount of legitimacy, they are bound to
fail in their effort to stay in power.®® Like regular political actors, armed groups depend on

legitimate claims to convert elusive power into long-lasting political positions.*’

As noted by Ledwidge, compared to conventional wars, insurgency/counterinsurgency isn’t a
fight for territory or to destroy the enemy, but a competition by two opposing groups to be

recognised by the population in a territory as the legitimate government.™®

According to
Swed, anywhere these kinds of groups flourish, the government is often weak and incapable

of governing the territory.*® Podder observes that “NSAGs have to be understood in terms of
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the diversity of the roles that they fulfil”.** He notes that certain NSAGs when compared to
others known for havoc “offers alternatives to a weak and inefficient government as the
legitimate representative of minority grievances”.*”! The loyalty and support of the civilian
population, which traditionally is the exclusive preserve of the State, is negotiated and
procured by armed groups. For Podder, this is “a key means for rebel survival and success”.*
In the opinion of Kasfir and colleagues, as soon “as rebellion breaks out, the state faces
competition for civilian loyalty” with the result being that the idea of ‘government’ can no
longer be seen through the lens of a monolithic concept.””® Sharing similar sentiments,
Schievels and Colley state that “rebels compete with the State for the population’s consent to
be ruled”.*** For Schlichte and Schneckener, legitimacy is “the belief in the rightfulness of an
armed group’s agenda and violent struggle”.*” As Schlichte observes, the development of
forms of legitimacy helps such groups stabilise and survive the challenges of war.* It is,
therefore, important to say that by governing, the acts of hybrid irregular forces are not to be
considered simply as acts of private actors but as actions engaging questions of political

legitimacy.

Though a rebel organisation may use coercion to establish its rule, it may still desire
legitimacy to ensure compliance from the civilian population.*”” This is important, as it has to
justify its agenda, as well as meet the requirement of material and moral support from the
community where it operates.*”® Reinforcing this position, Terpstra and Frerks state that
“since civilians can provide food, information be a source of new recruits, the leadership of
rebel groups will attempt to consolidate support among its constituents”.*” Swed highlights
the importance of legitimacy, stating that it is the reason why governments often do not want

to directly negotiate with groups they refer to as terrorists.*'® As canvassed by Duyvesteyn,

40 Sukanya Podder, ‘Non-State Armed Groups and Stability: Reconsidering Legitimacy and Inclusion’ (2013)
34 (1) Contemporary Security Policy, 16 — 39 at 19.

01 ibid.

“2 Sukanya Podder, ‘Understanding the Legitimacy of Armed Groups: A Relational Perspective’ (2017) 28 (4)
Small Wars & Insurgencies, 686 — 708 at 687.

“% Nelson Kasfir, Georg Frerks, and Niels Terpstra, ‘Introduction: Armed Groups and Multi-Layered
Governance’ (2017) 19 (3) Civil Wars, 257 — 278 at 258.

% Jelte J. Schievels and Thomas Colley, ‘Explaining Rebel-State Collaboration in Insurgency: Keep Your
Friends Close but Your Enemies Closer’ (2021) 32 (8) Small Wars & Insurgencies, 1332 — 1361 at 1334.

4% Schlichte and Schneckener (n 393) 413.

“% Klaus Schlichte, ‘With the State Against the State? The Formation of Armed Groups’ (2009) 30 (2)
Contemporary Security Policy, 246 — 264 at 248.

“7 Niels Terpstra and Georg Frerks, ‘Rebel Governance and Legitimacy: Understanding the Impact of Rebel
Legitimation on Civilian Compliance with LTTE Rule’ (2017) 19 (3) Civil Wars, 279 — 307 at 279.

“%8 Schlichte (n 406).

% Terpstra and Frerks (n 407) 283.

“1° Swed (n 399) 1306.

76



“based on the social contract theory, legitimacy can emerge as result of the establishment of
social order by the actor the ensuing predictability in social relations™.*"" Though the
credibility of the order in question must be established before legitimacy is acquired, once
that is done, social order is a veritable vehicle for a responsible actor to receive acceptance. *'?
Peic states that rebel groups, in addition to preserving information superiority over the State,
look towards mobilising civilian support, which ensures that they can tap into critical

resources in this area.*"?

In many countries in Africa, the power and ability to provide public goods don’t rest entirely
on the State and its institutions, which are rarely present in rural and semi-urban areas and,
even when present, often have limited influence.*"* Within this space, welfare and security
provisions are often contingent on a myriad of social governance systems.*'>* Where state
institutions are unable or unwilling to provide governance functions, communities turn to
non-state entities, building alternative governance structures.”’® Counterinsurgency, which
traditionally was the exclusive business of the State, is not immune to this development.
Unofficial non-state entities such as irregular forces now play dominant roles in

counterinsurgency warfare.

Legitimacy, as discussed in this Chapter, revolves around the perception of the people as well
as their interaction with the State. As citizens cannot perceive abstract concepts such as
legitimacy, their understanding of this concept can only be distilled from their acceptance of
the entity that caters to their security and welfare. In States contending with state fragility,
such as during a counterinsurgency, the relationship between the State and the people often
becomes complicated, with the people having low expectation of the State. This is based on
the State’s lack of needed resources to provide governance functions, flowing from a
multiplicity of factors such as the high financial cost of counterinsurgency, corruption, and
general bad governance. This breeds general distrust between the people, who are often just
concerned about the security of their lives and property and the State. In such situations, the
people are likely to be naturally beholden to any individual or group that can provide such

governance functions, in one way or the other. This points to the fact that a hybrid irregular
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force’s legitimacy can only be measured by the civilian population's response to its actions.*!’
For this reason, providing tangible governance functions that the people can enjoy becomes a
priority for such groups. When it comes to providing local governance functions, rebel
groups exploit every vacuum created by the State to procure legitimacy for themselves. For
example, the Coronavirus (COVID-19) pandemic provided both a crisis as well an
opportunity for rebel groups, revealing vacuums by weak states and strengthening
governance by non-state actors.*’® During this period, they saw a market of legitimacy
wherein they could offer leadership to local populations in a time of public health and
economic crisis.*"” Generally, NSAGs gain legitimacy through a myriad of strategies, which
may include filling gaps in state performance such as the Al Shabaab in Somalia as well as
drawing on nationalist and religious narratives to build a shared identity as adopted by the
LTTE in Sri Lanka.* Legitimacy is just one aspect of the social relationship that armed

groups maintain in their social environment.

In sum, legitimacy as a concept has three important characteristics. While it relies on an
interactive relationship between a socio-political actor and its supporters, this relationship is
also dynamic, consisting of evolving claims, continuous acceptance, and increased actions
showing allegiance to the established social order.”' Lastly, as a concept, it is context-
dependent, meaning that it is difficult to tell whether there are universal characteristics of
legitimacy when it comes to the activities of non-state entities in situations of social

disorder.**

In Nigeria, local vigilante groups cum irregular forces such as the CJTF derive their
legitimacy from the nation-state. This has long been a part of the state’s operationalisation. As
Pratten notes the fracturing of the state, privatisation of lawful violence, creation of different
jurisdictional entities as well as the role of everyday security actors has been a key feature of
the Nigerian State.”® Whereas the State enjoys the prerogative of governance and civil rule,
inherent weaknesses and limited institutional capacity often lead to situations such as in a

counterinsurgency, whereby it is compelled to seek alternative arrangements to handle
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inherently governmental functions such as the provision of local security, collection of
revenues, resettlement of displaced persons, etc. This arrangement of state sponsorship ends
up conferring some degree of localised legitimacy on the activities of state-sponsored

irregular forces.

The CJTF has been a major beneficiary in this regard. The legitimacy it enjoys as a
practitioner of non-state order and authority in Nigeria’s northeast flows from two points.
First is its informal link/working relationship with the Nigerian State, which is evidenced by
the act of the State in coopting the group as a combat force in 2013. With the State’s
vulnerability in terms of mobilising the needed military manpower to defeat the insurgents
and confidence in its ability to manage the security situation becoming questionable, it has
had to rely heavily on the group. This hinges on the fact that for most States battling
insurgents, mobilising irregular forces has become a major counterinsurgency strategy. For
long, discussions around counterinsurgency strategies have focused on the dichotomy
between the use of kinetic measures, i.e., military force, and the provision of public goods,
i.e., the hearts and mind approach.*** At the same time, irregular forces are important for both
States and armed groups as they help create links between them and the local population.*®
What has now become apparent to States is that irregular forces can indeed help them
enhance their ‘hearts and mind’ approach through the use of such groups as providers of local

security.**

Since the working relationship between the Nigerian State and the CJTF began, the group has
been credited with game-changing moves, which have seen the Military put the insurgents on
the back foot. As a combat force, the group, through its deep knowledge of the local
environment as well as the fact that a sizeable number of its members were once Boko Haram
members, has assisted the Military in successfully conducting several military missions,
resulting in severe decimation of the insurgents as well as the recovery of territories. These
military successes underpin how the group is perceived and accepted by the local population.
The group’s combat collaboration with the Military has resulted in the group’s larger-than-life
image before the local population, buying it immense support. Notwithstanding the State’s
ineffectiveness in terms of its formal governance system in the region, when the group

provides local functions, it depends on the former as its point of reference.
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Second, for irregular forces, while one-half of their legitimacy is derived from the fact that
they are state-sponsored entities, their relationship with the local population is their next
source of legitimacy i.e., the fact that they are embedded within the local community. It is
within this context that hybrid irregular forces derive a greater part of their legitimacy i.e.,
from their affinity with the local population and territory. They acquire legitimacy and
authority from the fact that their activities reflect the cultural and moral framework of the
local environment. This point is better explained by Peter Ekeh’s concept of the primordial
public. Engaging African conceptions of citizenship, as against the Western model, he argues
that there are two publics in the post-colonial African States; the first being the primordial
public, a structure in which primordial groupings ties and sentiments influence and determine
the individual’s public behaviour; the second is, the civic public, which is associated with the
colonial administration and based on civil structures i.e., the civil service, military, police,
etc.*”” Within the framework of the primordial public, individuals see their obligation as
moral and necessary to sustain the primordial public to which they belong.** He notes that in
Africa, the foci of such obligation are often emergent ethnic groups.”” He identified, as an
example, voluntary contributions to ethnic associations to help out with the group’s
programmes, which can be described as a form of ‘informal taxation’.* In return, the
individual gains intangible benefits such as a sense of identity and psychological security.*"
Within this relationship, voluntary compliance is sought over the use of force. In the case of
the CJTF’s operation as a hybrid irregular force, the legitimacy accorded it by the local
people stems from the fact that it evolved out of the local communities and its operations are
controlled by the native/customary law structure of the local people, accounting for much of
its successes. The fact that the group comes from the community in which it is operating
makes its acceptance start at a higher level than that of troops of the Nigerian military who

come from different parts of the country.***

Another important factor is that most of its members come from the Kanuri ethnic group,
which is the dominant ethnic group in the northeast region of Nigeria where the Boko Haram

insurgency has raged the most and the same ethnic group that produced a majority of the
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insurgents.”®> Many members of the groups are youths, mostly exercising their agency amid

434 Most of them were born in these

great adversity, insecurity, and heightened fear.
communities and are well-versed in the local customs and values of the people. For this
reason, they are children of the local environment who have simply summoned the courage to
defend their parents, relatives, and the larger community. Thus, gaining the acceptance of the
community as well as the support of the elders, especially following reports of their heroics
against the insurgents, was a foregone conclusion. Echoing this point, Agbiboa correctly
notes that “the local perception of the CJTF as ‘sons of the soil” afforded them a powerful
position of access and trust in the local community”.*> Many were compelled to join the
group after their parents, relatives, and friends were killed by the insurgents.*® Members of
the group have a rich knowledge of the local terrain and know their neighbours who belong to
the insurgent group.”’ Given its emergence from the grassroots populace rather than local
elite forces, the CJTF has enjoyed widespread support and acceptance in the Northeast
region. This is a central factor in the local population’s perception of the group as legitimate
and the acceptability of its authority as a provider of local governance functions. Agbiboa
acknowledges the peoples’ positive perception of the group in another light, stating that “the
perception of CJTF members as children of the respective communities afforded them a

privileged and powerful position of trust and access that Nigerian security forces lacked”.***

In most post-colonial states, social order is a production of polycentric governance rooted in
several sources of political legitimacy, authority, and agency.*” The State is simply one out of
a plethora of actors conveying political orders.**® Within the African ecosystem, community-
based armed groups exist in a symbiotic relationship with communities.*' Mostly, they derive
their legitimacy from pre-existing political institutions and play an active role in shaping

power and identity among local actors.*** The delivery of social order through the provision
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of local governance functions is often a vehicle through which localised legitimacy is
established. As Aina notes, civilians are inclined to support NSAGs through acts of
cooperation that can be in three ways i.e., obedience, spontaneous support, and enlistment.*
When this is absent, what follows is resistance.*** According to Arjona, often, NSAGs
transform the daily lives of those living within their social environment.** In some instances,
there may be a moral as well as spiritual capacity to this provision of local governance
functions. For instance, regarding Boko haram, Dele-Adedeji notes that “the moralisation of
social service provision by the Boko Haram prior to July 2009 meant that the sect provided
agency and spiritual certitude to Muslims in ways that the Nigerian State cannot realistically

compete with”.**® Within the context of such transformation, acceptance is fluid and willingly

granted.

While their violence, coercion, and disruption of formal institutions often engender disorder,
these groups also bring about new forms of social order, where both civilians and combatants
follow clear rules of conduct, thereby giving rise to stable patterns of behaviour and
interaction.*’” For such groups, creating social order and establishing a system of rule of local
communities is important as this helps facilitate monitoring, punishing defectors, and
ensuring civilian cooperation.**® Also, by ruling, they can regulate economic, social, and
political behaviour in their environment in ways that are beneficial to them, such as accessing
resources and socio-political networks as well as gaining the recognition of the local
population.*® For these benefits to materialise, the people have to obey, and so such groups
maintain social order based on widespread obedience and modest support.*® As Aina further
notes, such groups could derive legitimacy from outside threats based on which they claim
that their actions are towards liberating and defending threatened communities.*' Thus, such
legitimacy rests on the common goal of addressing the security concerns of their

communities.*
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A case in point is that of the Bakassi Boys, a vigilante group that was once operational in the
Southeast region of Nigeria and that aptly demonstrated this point. The group emerged on the
heels of rampant armed robbery and crime within the Aba sector in Abia state and the
impotence and complicity of the State Police outfit.** Within a short period had reestablished
security, creating a reign of peace and security.”* Through its alliance with small-scale
business groups and local trader associations, it was able to protect property rights, facilitate
regional and global trade integration as well as make the region safe for the citizens and
economic activities.* In the process, the group took on a range of state-like governance
functions such as policing, arrest and trials of suspects, collection of taxes, etc.*® The group
epitomised a shift of regulatory authority to an informal provider of security and justice,
displacing the State's dysfunctional policing and judicial institutions.*’ It was after it had
acquired this status that the state government then took steps to incorporate it into its security

system and bring it under government control.

For this reason, it enjoyed tremendous support, given its reputation for fairness and resistance
to corruption.*® This ultimately made the local population gravitate towards it, conferring it
with some sort of localised legitimacy.*’ For instance, though the group’s method of
punishment and the justice system were barbaric and brutal, such as convicts being
decapitated and burnt, the local people nonetheless welcomed the group and widely
supported them.*® For the local people, the arrival of the group meant that they could go to
bed without worries.*' However, the group’s reputation for justice and accountability, which
earned it its legitimacy, began to wane once state governors in the region assumed regulatory
control.**® With time, it came under the economic and political influence of powerful state
officials, and it became increasingly known for its involvement in political thuggery,
extortion, partisan killings, kidnapping, and various forms of criminal activities.*® The
political capture of the group was met with public resentment as well as protests against its

activities by human rights and civil society organisations.***
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The localised legitimacy enjoyed by the Bakassi Boys mirrors the sort that the CJTF enjoys.
The CJTF has profited greatly from the incompetence of the Military in guaranteeing security
in the northeast following the outbreak of the insurgency by Boko Haram. It has also gone to
great lengths to exploit both its relationship with the State as well as the absence of the latter,
also due to the insurgency, to deliver public goods and provide local governance functions.
As Aina notes, “the nature of relationships between vigilante groups and the state as well as
society, plays a significant role in determining the extent of support and legitimacy accorded
to these groups”.*® While the CJTF’s relationship with the local population is rooted in the
fact that nearly all of its members come from within the community, more significantly, its
provision of local governance functions has further solidified this relationship. An important
case in point is its operation as a provider of local security services, an action due mainly to
the incapacitation of the regular military and police to deliver adequate security to the people.
Section 14 (2) (1) of the Nigerian Constitution provides that “the security and welfare of the
people shall be the primary purpose of government”. With the State abysmally failing to
guarantee security to the people in this region, the CJITF has become the face of government
providing extensive policing services to the local people, the political elites, and even
government officials at different levels.*® As Wisler and Onwudiwe observe, “one of the key
variables associated with vigilant forms of community policing is the lack of service delivery
capacity of the state. Weak states, incomplete states from a state-building perspective, create a
‘policing gap”.*” This singular act has significantly enabled it to enjoy acceptance and
support from the local population. As Aina rightly notes “where citizens have lost confidence
in the ability of the state to perform one of its most fundamental responsibilities, which is the
protection of lives and property, their disenchantment towards the state potentially leads to a
‘transfer of legitimacy’ to other alternatives such as non-state armed groups”.*® The localised
legitimacy accorded the CJTF is further strengthened by its continued successes in delivering

adequate local security to the people, effectively winning over their hearts and minds.

The above discussion reveals the localised legitimacy granted to the CJTF by the local

population, reflecting the people’s acceptance and reliance on the group as an appropriate and
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just actor in the counterinsurgency. For the CJTF, while one-half of its legitimacy flows from
the fact that it was sponsored by the state as a combat force in its counterinsurgency
operations, the other half hinges on its provisions of local governance functions which have
endeared the local population to it. Being a state-sponsored entity as well as the fact that
within this sponsorship, some inherently governmental functions such as the provision of
local security were outsourced to it, is evidence of a working relationship between the State
and the group. More so, its embeddedness with the local population, which further underpins
its legitimacy, reveals that it is an organic part of the society’s architecture, especially one
whose activities of provision of local governance bring benefits to the State. This strengthens
the central argument in this thesis that the working relationship between the two parties ought
to be a basis for attributing the conduct of the group to the State, as a de facto organ of the
State. It is important to state that cooperation and support from the local population may not
always translate into legitimacy, given that ultimately legitimacy as a status can only truly
come from the legal backing of the State.*” With regards to most irregular forces, such legal
backing is mostly absent, as States are not always inclined to enact the necessary laws that
will confer such status. However, this does not mean that such groups can not still lay claim
to some form of backing from the State. As noted earlier in this chapter, state-sponsored
irregular forces such as the CJTF, even when they strive to establish social order, often take
their reference point from the state. The fact that such groups are sponsored by the state,
further evidenced by their informal link/working relationship, solidifies such a claim of state

backing, hence some form of borrowed legitimacy.

2.4.3. Rule of Law Framework.

A system of rules is at the heart of governance by hybrid irregular forces. This implicates the
traditional understanding of the rule of law, which is essentially deemed a component aspect
of the functioning of the Sovereign State. The rule of law is perhaps the most popular and
invoked concept in modern constitutional thought. It is considered as one suggesting ‘values
central to nearly all conception of a well-functioning government.*”® A.V. Dicey’s landmark
work, ‘Introduction to the Study of the Law of the Constitution,” provides the first
comprehensive definition of the rule of law and states that it forms a fundamental principle of

the Constitution.*”! He described the rule of law as:
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(1) absolute supremacy or predominance of regular law as opposed to the
influence of arbitrary power; (2) equality before the law, or the equal
subjection of all classes to the ordinary law of the land administered by the
ordinary courts, (3) the law of the constitution is the consequence of the
rights of individuals, as defined and enforced by the courts.*”

In the context of counterinsurgency, the US Army Stability Operations Field Manual offers a
more relatable description of the rule of law. It states that:
Rule of Law is a principle under which all persons, institutions, and
entities, public and private, including the state itself, are accountable to
laws that are publicly promulgated equally enforced, and independently
adjudicated, and that are consistent with international human rights
principles. It also requires measures to ensure adherence to the principles
of supremacy of law, equality before the law, accountability to the law,
fairness in applying the law, separation of powers, participation in

decision-making, and legal certainty. Such measures also help to avoid
arbitrariness as well as promote procedural and legal transparency.*”

The rule of law framework provides for governments’ conduct to be according to prescribed
and publicly recognised rules while also protecting the rights of every member of society.*’* It
contains principles limiting the power of government through the provision of rules and
procedures prohibiting the accumulation of autocratic power.*” It provides for the resolution

476 The rule of law is at

of disputes through non-violent means to ensure peace and stability.
the centre of governance in a counterinsurgency. It plays an important role in the contest
between state and non-state actors for legitimacy, which ultimately defines counterinsurgency
warfare.*”” While the government’s provision of a functioning legal system is to establish its
authority over its territory, it is also to displace competitors such as non-state actors.*’® What
separates the state from other providers of governance functions is the ability of the state to

promulgate laws in its territory and enforce them.*”

However, just as the State governs based on a rule of law framework, hybrid irregular forces
also govern by the same token, only that there is a difference in terms of the character of the
rules and their nature in terms of formality and procedure. Whereas the State’s rule of law

framework derives from a formal system of law-making which inheres in the legislature, for
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hybrid irregular forces, their rules proceed from customs, norms, and traditions. Such groups
operate by a system of informal rules and informal authority, accepted by a large base, mostly
drawn from the local population. This contrasts with the formal rule of law of the State.
While this system of informal rules may not derive from a validly constituted law-making
body, the fact that the rules are obeyed by the local population as well as the orderly running
of the areas where they operate points to the fact that it can be viewed in the character of

regularly made laws.

The mainstream perspective on the concept of rule of law, i.e., the state/rule of law nexus,
frames the concept in terms of legal institutions and processes within the modern State. This
rest on the positivist concept of law itself, which accommodates four key monism (that law is
a unified coherent regime), centralism (the notion that power to create valid legal standards is
associated with state sovereignty), positivism (connecting validity with pre-existing legal
standards and viewing law as proceeding from distinguishable from facts) and prescriptivism
(explaining legal norms as external limitations deployed to shape the pattern of behaviour).**
Within this understanding, norms adopted by non-state actors aren’t deemed as laws, while
institutions created by them to enforce the norms are also disdained.**' The question has been
asked whether the rule of law can operate during governance by non-state actors, especially
as the modern State combines three key institutions, i.e., the State, the rule of law, and
democratic accountability.*®* When any of these is absent, it is taken that the State has broken
down. The idea is that if the rule of law is deemed as based on consolidated statehood, then
non-state actors in governance lack what it takes to live up to the conditions of the rule of law
as expected from states.*® If the rule of law can only proceed from consolidated functioning
States, for non-state actors to govern by the rule of law, they must strive to create a form of

statehood.**

Understanding the rule of law framework in the context of governance by hybrid irregular
forces must start with separating the concept of the State from that of governance. The
traditional understanding had been that governance could only proceed from a sovereign

State exercising its authority and control of territory and population. This implies a
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framework of strict state-governance nexus in which non-state actors did not have a role.
However, this conception of the sovereign State as the locus of all authority has become
inadequate for capturing the modern realities of governance. The rise in activities of non-state
actors has demystified the idea of governance being the exclusive preserve of sovereign
States, to the end that when non-state actors govern, a certain system of the rule of law comes
into place. The intertwined relationship between the State and the people means that the latter
looks unto the former for the provision of local governance functions. Much of this flows
from the fact that the State enjoys legal legitimacy being the de jure authority responsible for
the people. However, in areas of limited statehood, whoever exercises governmental
authority, whether or not such authority devolves directly from the formal State structure,
often enjoys a measure of legitimacy with the people, enabling it to perform such functions.
The conceptual space created by the demystification of state-governance nexus has thrown up
the need for a broader interpretation of the rule of law, to show that the rule of law as it

operates in the modern era is not inherently a function of consolidated statehood alone.

Some insight on this can be drawn from the 2004 definition of the rule of law stated in the
UN Secretary-General’s report on Rule of Law and Transitional Justice, which defines the

rule of law as:

A principle of governance in which all persons, institutions, and entities
public and private, including the state itself, are accountable to laws that
are publicly promulgated equally enforced, and independently adjudicated,
and which are consistent with international human rights norms. It
requires, as well, measures to ensure adherence to the principles of the
supremacy of law, equality before the law, separation of powers,
participation in decision-making, legal certainty, avoidance of
arbitrariness, and procedural and legal transparency.*

The question of applying the state-governance rule of law framework to every community of
human beings will always be complicated, especially as it ignores the issue of how best to
interpret contemporary and real-life situations thrown up by the governance activities of
hybrid irregular forces. However, if some of the constitutive elements of the rule of law can
be established in areas of ungoverned spaces, then we can demolish the idea that the rule of
law is simply a component of the modern state.**® For instance, in every society and culture,
people live by a set of rules that shape their lives and determine what is accepted and what is

prohibited. In prehistoric societies, such rules were not even formally made, yet they were
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considered laws, by which societal order and peace were achieved. The emerging
phenomenon of hybrid irregular forces operating within a rule-of-law framework reflects
these realities. Hybrid irregular forces do not typically enforce a coherent, procedure-driven
set of laws, given that in the first instance their foray into governance most times is
opportunistic as well as uncoordinated and informal. This is at variance with the State’s rule
of law framework, which mostly happens through a formal legislative process. For
government, rule systems emerge as formalised structures.*’ Also, because the composition
of the basic organisational structure of these groups varies from place to place, compared to
that of formal governments, which is largely the same in most jurisdictions, interpreting their

rule of law framework through the state-governance nexus lens is bound to be problematic.

Typically, the understanding of counterinsurgency environments has often been driven by the
Western Weberian perspective of the State. This perspective, which views the State as legally
homogenous and an environment where the central government exercises a monopoly over
legitimate violence, does not take into cognisance the fact that counterinsurgencies operate in
culturally, socially, and legally diverse contexts, especially as relating to the engagement of
irregular forces. This environment of cultural, social, and legal diversity is present in most
post-colonial States, with Nigeria being one of them. Nigeria is one such country where
citizens are subject to more than one legal order, i.e., State law, statutes, codes, and the
subsidiary legislation made according to them, as well as customary/religious law.*® The
provision of local governance functions by the CJTF based on a customary rule of law system
flows from this two-tier system of laws and is indicative of the people’s preference for other
normative orderings, notwithstanding the legal authority of regular State laws. This is

suggestive of a framework of legal pluralism.

Legal Pluralism refers to the existence of two or more legal systems within the same
territory.”® In Africa, it is viewed as the co-existence of international, state, customary, and
religious laws within a population.*® This phenomenon is a practical reality in many

countries, especially those grappling with how to preserve their customary heritage while at
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the same time functioning as modern constitutional States.*”’ It is also commonplace in
countries battling insurgency and civil wars in which there is fragmented sovereignty, and
where non-state actors exercise a measure of authority over territory and population. As
against the positivist narrow lens on norms creation as being essentially state-driven, legal
pluralism expands the conception of law to include forms of normativity beyond those
created by the State.*> As underlined by Provost, “the exclusive association of the rule of law
with the state is conceptually both recent and unjustified, as there are non-state institutions
and practices corresponding to the rule of law”.*”® A system of legal pluralism in which
regular state laws co-exist with customary/native rules, which hybrid irregular forces adopt in
the provision of local governance functions, is condoned by the government because it
provides an opportunity for the State to borrow from the legitimacy of such a group, just as
the group itself has its legitimacy rooted in being state-sponsored. It also allows the State to
selectively comply with its international obligations, especially those related to human rights

protection, while deflecting the rest to hybrid irregular forces.

In most African States, the Constitution preserves a role for customary/religious law, a
framework that recognises the inevitability of legal pluralism.*** In Nigeria, while State law
typically regulates every area of existence, customary law operating alongside State law deals

#3 'While State law in the country

with matters such as family, marriage, land, inheritance, etc.
is based on the legal institutions and norms of the State, the system also gives recognition to
customary laws, which refers to laws that were observed by the generality of the people
before the colonial period, and which are largely derived from local culture, norms, and
traditions. These laws could also be religious. The existence of legal pluralism in the country
is traceable to the advent of colonialism.*® Before the arrival of the colonial masters, the two
main regions that were eventually amalgamated, i.e., the northern and southern protectorates
had their autonomous and distinct legal systems, which regulated relations between them.*’
The southern part of the country, largely made up of Christians, was governed by customary

law consisting of customs, norms, and traditions.*® On the other hand, in the northern part of

the country, which is predominantly Muslim, the operative customary law was the Islamic

! David Pimentel, ‘Legal Pluralism in Post-Colonial Africa: Linking Statutory and Customary Adjudication in
Mozambique’ (2011) 14 Yale Human Rights and Development Journal, 59 — 104 at 59.

42 Provost ‘FARC Justice: Rebel Rule of Law’ (n 480) 232.

4% ibid, 252.

4% Pimentel (n 491).

4% Nwapi (n 488) 125.

% ibid, 132.

*7 ibid.

%8 ibid.
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Sharia Law.*” The existence of legal pluralism in the country’s legal architecture is seen in
the establishment of the Sharia and Customary Court of Appeal for the Federal Capital
Territory (FCT) under the Constitution.’® It is worth noting however that in the hierarchy of
laws, aside from the Constitution, which is the supreme law of the land, State law takes

precedence over customary law.’"'

During counterinsurgency warfare in which States engage CDFs, legal pluralism has
significant governance implications. In African insurgencies, several armed groups have been
known to be involved in governance activities through the provision of goods as well as the
creation of institutions such as the Eritrean Peoples’ Liberation Front (EPLF), and the Tigray
Peoples’ Liberation Front (TPLF), to mention a few.>” The same goes for the main focus of
this thesis, i.e., the CJTF, which acts as a provider of local governance functions in the
northeast region of Nigeria, where the government’s counterinsurgency warfare is ongoing.
This is in addition to its regular combat functions as well as other instances where it also acts
as police auxiliaries, arresting suspects and participating in interrogations.”” These
governance activities share three common themes, i.e., the security of persons and property,
justice and accountability, and access to public goods and services. An example is the case of
rebel courts, in which irregular forces establish judicial institutions in an insurgency as a
foundation for broader governance and to penetrate the community more effectively.*® In this
state of affairs, the non-state justice system is often an alternative to the regular courts, as the
people find it difficult to rely on the state’s justice system.’® It has been noted that “this
suggests a vision of the rule of law from below that is strikingly at odds with a traditional

approach that links the rule of law to state sovereignty”.>*

For instance, in the context of Nigeria’s counterinsurgency against Boko Haram, the CJTF,
making the most of opportunity structures, engages in law enforcement functions such as
making arrests, conducting criminal trials of suspects, and apportioning punishments.
Another key aspect of the group’s provision of local governance functions lies in its

establishment of a non-state justice system that handles disputes and accordingly provides

497 ibid.

30 Section 260 — 269, 1999 Constitution.

> Nwapi (n 488) 134.

%2 Ana Arjona, ‘Wartime Institutions: A Research Agenda, (2014) Journal of Conflict Resolution, 1 — 30 at 18.
*% ICG ‘Double Edged Sword’ (n 2) 18.

%% Rene Provost, Rebel Courts: The Administration of Justice by Armed Insurgents (Oxford University Press,
2021), 1 —457 at 10.

% Geoffrey Swenson, Contending Orders: Legal Pluralism and the Rule of Law (Oxford University Press,
2022) 1 —269 at 8.
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justice. These services increase the group’s acceptance among the local population. Contrary
to the Weberian framework in which the State rules over the entirety of its territory, the
opportunity structure provided by the counterinsurgency has created an environment in which
the group provides these services in several communities. The factors that plausibly explain
why this thrives are mainly the absence of regular law enforcement agencies, the challenge of
accessing the regular courts on account of the risk posed to human life by the insurgency, as
well as the prohibitive cost of legal representation before such courts. In the areas where the
counterinsurgency is ongoing, people live under conditions where they constantly fear for
their lives and those of their loved ones. Also, because of the insurgency and the
counterinsurgency, most people living in these areas have disposed of all they own and now

live in Internally Displaced Person (IDP) camps.

Diffuse support for governance actors ultimately ensures voluntary compliance with rules. If
the people view a governance actor as legitimate and also see the content of the actor’s rules
and policies as acceptable to them, they will continue to comply and cooperate, even when
they may not fully agree with the actor’s action in every instance.”” Thus, it is the
responsibility of every governance actor to ensure that the content of its rules does not violate

8

the boundaries of acceptability to guarantee continuous compliance.® Indeed, once

governance is socially accepted, less force is required for enforcement purposes.

In conducting its law enforcement and justice delivery functions, the group applies local
laws, customs, and traditions, which are laws that have been a part of the peoples’ way of life
for centuries. The application of these laws takes away the bureaucracy of the regular court
system, shortens time, and focuses more on reconciliation than retribution, thereby making
justice outcomes more acceptable to the parties. With the provision of justice by such a group
quick and mostly fair, members of the local populations have a great incentive to use it.
Justice outcomes of such informal systems in turn solidify the connection between the group
and the local population. The CJTF can ride on customary laws to govern due mainly to the

fact that this legal system is recognised under the constitution.

Finally, within this context of the rule of law framework, the CJTF’s relationship with the
people in the local communities is in two parts. First, is the vertical relationship between the

group and the local population, in which rules are obeyed willingly and the provision of local

> Thomas Risse and Eric Stollenwerk, ‘Legitimacy in Areas of Limited Statehood’ (2018) 21 Annual Review of
Political Science, 403 — 418 at 407.
*% ibid.
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governance functions flows. they demanded compliance with its rules. Second, is the
horizontal relationship between the people themselves, seen in the enforcement of norms of
equality, cooperation, and resolution of private disputes. The group’s performance of local
governance functions is often over small groups of local communities, whose way of life is
largely rural and, in a way, detached from the State that ought to bring governance to them.
What this means is that the kind of rules promulgated by hybrid irregular forces in governing
population and territory is not always strange or new. Rather, it often reflects the people’s
local norms, values, and traditions, the result being that acceptability becomes easy. Whether
they are laws on property, marriage issues, settlement of disputes, or trade and commerce,
functionally, these rules are norms that the people would have been familiar with for a long
time. Within this relationship, international law norms, for instance, human rights guaranteed
to the people, compared to what is obtained under a sovereign state, operate within the
bounds of limitation. Notwithstanding these limitations, they are rights, nonetheless. Civil
and political rights as well as socio-economic rights, are affected the same way. While rights
such as life, liberty, and dignity of the human person are guaranteed, they could be taken

away at any time, upon the slightest accusation, such as working for the insurgents.

It seems, therefore, that a sophisticated rule of law framework existed underpinning the
provision of local governance functions by the CJTF, and this, alongside other concepts
already discussed above, underscores the viability of the concept of hybrid irregular forces.
This understanding demonstrates the complex nature of current counterinsurgency warfare, in
which irregular forces are not just combat actors but also local governance providers. When a
people view a government as illegitimate, there is little or no incentive to obey laws, thereby
making the social contract unworkable. Where their loyalty is obtained through coercion,
they are likely to become problematic to the authority in place and resist their leadership.>” In
the context of the rule of law framework through which the CJTF operates, the local
population wasn’t resistant to its rules. As the people’s perception of the group was to see it
as legitimate, submitting to its rules was not difficult, thereby informing the reciprocity of
obligations and rights. The dual role played by the establishment of a customary rule of law
framework as well as legitimacy in the provision of local governance functions by hybrid
irregular forces demonstrates the fact that they ought to be recognised as de facto organs of

the State, thereby making attribution of their conduct to the State possible. Notwithstanding

¥ An example is the case of armed groups in certain parts of Libya where armed groups used excessive
violence to enforce compliance, showing lack of a social contract. See generally Sara Merabti, ‘Ruling in the
Name of the Revolution: The Local Grounding of Non-State Armed Groups in Western Libya’ (2019) 5 (1)
Interdisciplinary Political Studies, 89 — 114 at 101, 102.
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their informal structure, their ability to command social order and direct the affairs of the
population and territory under their control makes them entities whose operation viz a viz
international law deserves new thinking in terms of the scope of state responsibility for their

conducts.

2.5.  Conclusion.

At the outset of this chapter, the objective was to establish the concept of hybrid irregular
forces, determine characteristics that help identify CDFs that fall within this category,
undertake an analysis of concepts that provide the best justification for how hybrid irregular
forces provide local governance functions as well as how this reflects the relationship
between such groups and the State. What has been identified above, and illustrated through
an examination of current literature is that while CDFs have traditionally been viewed as
combat forces, intelligence brokers, and local security actors assisting the state to defeat
insurgents, their operation in contemporary counterinsurgency warfare transcends these
traditional roles. While somewhat obscure, their role as governance actors is increasingly
becoming established. Recent scholarship has produced major insights into the norm creation
of these groups, in their role as providers of local governance functions. This chapter has
shown how these groups not only operate as governance actors, but that much of their actions
in this regard intersect concepts such as the notion of the state, sovereignty, and also rest on
the legitimacy they enjoy as state-sponsored entities as well as their embeddedness in the
tradition and norms of the local population reflected in their customary rule of law

framework.

The main point that emerges from this Chapter is that the provision of local governance
functions by groups such as the CJTF is sufficiently explained by the above concepts. Added
to this is the fact that the provision of local governance functions by the CJTF is imbibed and
influenced by Nigeria's system of legal pluralism. The discussion in this Chapter highlights
the socio-legal realities of how the co-existence of two normative legal orders in Nigeria’s
counterinsurgency against Boko Haram has facilitated the hybrid operation of the CJTF. It
offers a new perspective for analysing the relationship between official State legal order and
customary rule of law systems and how this helps the hybrid operation of irregular forces in
counterinsurgency warfare. The analysis provided in this chapter is of importance as it
provides glimpses of a problem to which much thought has not been given before now. In a
final analysis, this chapter concludes by stating that to ensure that there is a clear pathway of

state responsibility for the conduct of this category of non-state actors, it is important that the

94



working relationship between a State and an irregular force be recognised as a granting the
latter the status of a de facto organ of the State. Having established the concept of hybrid
irregular forces as well as the dynamics of their relationship with the State, Chapter 3 of this
thesis presents a discussion on how the case study in this thesis, the CJTF has manifested this
character in Nigeria’s counterinsurgency against Boko Haram. This chapter analyses how the
group was co-opted into counterinsurgency operations by the Nigerian government and how
it then exploited this relationship to act in other ways, in particular, taking up the additional
role of being a provider of local governance functions. In a final analysis, it looks at how the

country's constitutional and legal framework defines the group and its conduct.
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CHAPTER THREE

CIVILIAN JOINT TASK FORCE AS A HYBRID IRREGULAR FORCE IN
NIGERIA’S COUNTERINSURGENCY AGAINST BOKO HARAM

3.0. Introduction.

The status of a non-state entity, as recognised under the internal law of a State, is considered
an important link between both parties when determining attribution under the current law of
state responsibility framework.’'® At the same time, relevant case laws by international
criminal tribunals have established that such a link could also be based on an analogous
relationship between both parties, in which there is evidence that the State did create the non-
state entity, unilaterally selected its leaders, entirely financed its operation, and that the entity
depends completely on the State for its survival. It is important to understand whether these
two grounds apply to the relationship between the Nigerian State and the CJTF. Hybrid
irregular forces operate within the framework of an existing government while also filling the
security vacuum. In the last decades, the number of groups operating in this form has grown
exponentially, making it increasingly challenging to understand and engage them.’' As
rightly noted by the International Committee of the Red Cross (ICRC), “armed conflicts
feature an ever-growing number of actors organised in overlapping webs of alliances, proxy
dynamics, and other types of support relationships”.”'> As such, understanding the
engagement of the group as a combat force in Nigeria’s counterinsurgency operations will

help demonstrate the extent to which there is an analogous relationship between both parties.

Generally, States bear responsibility only for their conduct, i.e., the act of persons or entities
considered as organs of the State. However, international law provides that a State can also be
held liable for the actions of non-state entities, where it is established that the State has not
sufficiently protected its citizens from such actions.’”® More so, the Nigerian Constitution

under Section 14 (2) (b) provides that “the security and welfare of the people shall be the

>1% Article 4, Articles on State Responsibility 2001.

1 JCRC, ‘The Roots of Restraint in War’ (December 2018), 1 — 74 at 13,
file:///C:/Users/oluso/Downloads/4352 002-ebook.pdf

12 ICRC, ‘Allies, Partners, and Proxies: Managing Support Relationships in Armed Conflict to Reduce the
Human Cost of War’ (2020) 102 (915) International Review of the Red Cross, 1331 — 1333 at 1331.

*1% Oluwafifehanmi Ogunde, ‘State Responsibility, Boko Haram, and Human Rights Law’ LSE Blog (9 April

2019) https://blogs.lse.ac.uk/africaatlse/2019/04/09/human-rights-boko-haram-nigeria/
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primary purpose of government”.’"* Aside from entrusting sovereignty to the people of the
country, this portion of the Constitution defines the primary obligation of government as
being the security and welfare of the people.”"” Furthermore, the obligation of the Nigerian
government to protect the people is more strongly defined in Chapter IV, which contains a
broad range of fundamental rights such as the right to life, the right to dignity of human
persons, rights to personal liberty, etc. that are all justiciable as well as guaranteed under

international law.>'®

Whereas the Nigerian government and its agencies responsible for
governance, do so within the ambit of validly granted constitutional and statutory powers,’"’
in the case of the CJTF, its activities are, for the most part, outside the framework of the
country’s constitutional and legal framework. To answer the main question in this research,
there is a need to understand how the group became a part of the government’s
counterinsurgency structure, the circumstances underpinning this engagement, how this
opened up opportunities for the group to simultaneously act as a governance actor, how such

governance activities are addressed under the country’s constitutional and legal framework,

as well as the extent of the relationship between the two parties.

To accomplish the above, this chapter is divided into two (2) sections. The first section
examines the response of the Nigerian state to Boko Haram’s insurgency, and the
government’s counterinsurgency measures, explaining the factors that informed the co-opting
of the CJTF as a combat force. This provides a context for understanding how the CJTF
consequently assumed the State’s role, i.e., as a provider of local governance functions in the
counterinsurgency. The second section undertakes an examination of relevant portions of the
Nigerian Constitution and relevant domestic legislation to determine how the provision of
local governance activities by the CJTF is characterised. In sum, the main objective of the
Chapter is to understand how the CJTF became a hybrid irregular force in the government’s
counterinsurgency and how Nigeria’s constitutional and legal framework addresses such

activities.

*1* 1999 Constitution.

> Dauda Abubakar, ‘The Legal and Constitutional Framework of the 2011 Elections in Nigeria’ (2012) 11 (1)
Journal of African Elections, 8 — 30 at 16.

> Article 2 (1), ICCPR 1966.

*Y7 Under the Nigerian Constitution, powers related to governance is covered by Section 5, which deals with
Executive powers. It provides that “(1) Subject to the provisions of this Constitution, the executive powers of the
federation (a) shall be vested in the President and may subject as aforesaid and to the provisions of any law
made by the National Assembly, be exercised by him directly or through the Vice President and Ministers of the
Government of the Federation or officers in the public service of the federation; and (b) shall extend to the
execution and maintenance this Constitution and all laws made by the National Assembly to all matters with
respect to which the National Assembly, has, for the time being, powers to make laws”.
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3.1. The CJTF and Nigeria’s Counterinsurgency Against Boko Haram.
3.1.1. State Response to Boko Haram's Insurgency.

For a clear understanding of whether and to what extent the Nigerian state can be held
responsible for the conduct of the CJTF as a hybrid irregular force, this section first examines
how the group was coopted by the State into its counterinsurgency operations, how this
opened up opportunities for the group to perform local governance functions, and whether
this establishes a link/relationship between the two parties. Since 2009, the radical Islamist

movement, Boko Haram,’'

a Sunni Muslim organisation of Salafi-Wahhabi variant,
otherwise known as ‘jama’at ahl al-sunna li- ‘l da 'wa wa- ‘l-jihad’ (Sunnis for Proselytization
and Armed Struggle) has engaged the Nigerian State in an aggressive and violent insurgency,
and in the process, it has become a serious national, regional, and international threat.”" In
response, the Nigerian government began by mounting a variety of counterinsurgency
measures, which include legislative, prosecutorial, security, bilateral, and multilateral
initiatives,’® with the principal aim of defeating the group.**' After several peace overtures
failed, on 15 May 2013, the government declared a state of emergency in the states of
Adamawa, Borno, and Yobe, which were the three northern states where the insurgency was

most active.”” This declaration of a state of emergency triggered the powers of the

government to use coercive force against the insurgents.

Following the state of emergency, the government established the Joint Task Force (JTF), and
in a military operation deemed the largest since the end of the 1967 — 1970 civil war, it
deployed 8, 000 soldiers to the northeast region, in a direct military offensive against the
insurgents.”” The JTF consisted of regular troops from the Military, the State Security

Services, as well as the Police, all operating under a unified command, with forces relying on

>18 The expression Boko Haram means ‘Western Education is Sin’.

> Freedom C.C. Onuoha, ‘A Danger Not to Nigeria Alone: Boko Haram’s Transnational Reach and Regional
Responses’ FES Peace and Security Series No. 17, (2014), 1 — 13 at 3; William Hansen, ‘The Ugly Face of the
State: Nigerian Security Forces, Human Rights and the Search for Boko Haram’ (2020) 54 (2) Canadian
Journal of African Studies, 299 — 317 at 299.

>2 Onuoha, (n 519) 5.

>2! Daniel E. Agbiboa, ‘Resistance to Boko Haram: Civilian Joint Task Forces in North-East Nigeria® (2015)
Conflict Studies Quarterly, 3 —22 at 12.

> ibid.

> ibid.
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the ‘kill or capture’ strategy to neutralise the insurgents.’** It also involved the application of
force to defeat the insurgents and create a safe corridor in the region for citizens, as well as
moves to recover and hold lost territories.”” These operations have imposed a heavy burden
on the government in terms of human, material, and financial costs. It is estimated, for
instance, that between 2013 and 2018, the Nigerian government spent over $6.64 Billion in
prosecuting its counterinsurgency operations.”” The expectation is that a successful
counterinsurgency would not just stop the carnage but create the right environment to
promote development in the region. Not only has the Nigerian government, as well as other
authorities in the region been receiving considerable military support, but regional initiatives
such as the Multinational Joint Task Force (MJTF) and the G5 Sahel Joint Force were also set
up to prevent the insurgency from spreading across borders, prevent transborder incursions,

as well as stop violence against civilians.

Despite the huge amount spent on the counterinsurgency operations, insecurity in the region
has remained on the rise.**’ More significant, is the case of millions of civilians who remained
trapped between the violence of the insurgents and the inability of the JTF to protect them.**®
The government’s use of force has also been deemed as repressive, counterproductive, as
well as problematic, and this is for two reasons. First, the use of force by the Military has
further hardened the group, leading to an escalation in attacks within its stronghold in the
northeast region of the country as well as in other parts of the country.”” Second, the threat
posed by the group has been magnified by issues such as the military’s lack of proper

1,>°" as well

understanding of insurgent warfare,” a huge deficit in available military personne
as reports of the unwillingness of troops to fight the insurgents.” For example, the Military

comprising the Army, Air Force, and Navy, are reported to have a combined manpower of

>?* Idayat Hassan and Zacharias Pieri, ‘The Rise and Risks of Nigeria’s Civilian Joint Task Force: Implications
for Post-Conflict Recovery in Northeastern Nigeria’ Boko Haram: Beyond the Headlines, Combatting
Terrorism Centre at Westpoint (May 2018), 74 — 86 at 76.

>2* Babatunde F. Obamamoye, ‘Counter-terrorism, Multinational Joint Task Force and the Missing Components’
(2017) 15 (4) African Identities, 428 - 440 at 434.

26 ICIR, ‘How Nigeria Spent $2.6 Billion on Boko Haram in 2016’ International Centre for Investigative
Reporting (23 March 2017), https://www.icirnigeria.org/nigeria-spent-2-6-billion-boko-haram-2016/

°27 Hassan and Pieri, (n 524).
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>% Akali Omeni, Counterinsurgency in Nigeria: The Military and Operations Against Boko Haram 2011 — 17
(Abingdon, UK: Routledge Publishers, 2017), 1 — 274 at 53.
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FOI'1- 85 at 57.
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Year Insurgency’ (2015) Centre for Civilians in Conflict, 1 — 69 at 31.
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around 181, 000 troops, with a sizeable part of the force already deployed in internal security

operations across thirty-two of the thirty-six states in the country.’
3.2. The Relationship between the Nigerian State and the CJTF.

It is important to determine whether there is a working relationship between the Nigerian
State and the CJTF, sufficient to underpin attribution. The analysis in Chapter Two has shown
that the legitimacy enjoyed by the group is a result of being a state-sponsored entity as well
as its embeddedness within the local population. To further strengthen this point, it is
necessary to examine the operations of the group demonstrating this state sponsorship and
legitimacy. To do this, there is a need to understand the nature as well as the extent of support
provided by the State to the group, as well as its role as both a combat force and a provider of

local governance functions.
3.2.1. The CJTF as a Combat Force in Nigeria’s Counterinsurgency Operations.

In recent years, the world has been experiencing a paradigm shift in which due to the seeming
inadequacy of state military forces, arming non-state actors as well as their use for security
purposes, in exchange for some material benefit has become attractive to political actors
across the course of human history.*** In the Northern part of the country, informal security or
communal protection groups go way back to pre-colonial traditional policing institutions, in
which vigilantes operated within chieftaincy institutions with the main objective being to
protect traditional rulers as well as enforce social norms and values.*** Most of these groups
are rooted in local ethnic groups evolving from among the urban and rural poor, while also
enjoying trust and legitimacy with members of the local community.”® More than ten years
after the Boko Haram insurgency began, these groups made up of multiple militias and
vigilante groups, have become major players in counterinsurgency operations in the northeast

region fighting Boko Haram and its affiliate ISWA.*” The rise and survival of non-state

% GFP, ‘2022 Nigeria Military Strength® Global Fire Power https://www.globalfirepower.com/country-
military-strength-detail.php?country id=nigeria

>% The US government popularized this in its War in Iraq when it began to arm Sunni militias in the country to
fight Al Qaeda-backed insurgents. See Ariel I. Ahram, ‘Learning to Live with Militias: Towards a Critical
Policy on State Frailty’ (2011) 5 (2) Journal of Intervention and State Building, 175 — 192 at 181; Metin
Gurcan, ‘Arming Civilians as a Counterterror Strategy: The Case of the Village Guard System in Turkey’
(2015) 8 (1) Dynamics of Asymmetric Conflict, 1 —22 at 5.

>% Jimam T. Lar, ‘Violence and Insecurity in Northwest Nigeria: Exploring the Role and Resilience of Local
Actors’ (2019) 9 (2) African Conflict and Peacebuilding Review, 123 — 142 at 135.
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security actors in Nigeria reflects the insecure nature of the country.*® As already established

in Chapter One of this thesis, the flagship of these groups is the CJTF.

To make up for the deficits in its counterinsurgency structure, from 2013 the government
began to coopt the group into its counterinsurgency operations. In exchange for support from
the Military, the group began to collaborate with the Military and multinational forces
primarily in the area of intelligence gathering.” The explanation for the sudden rise of the
group is rooted in the fact that whereas the insurgents continued to perpetrate relentless
attacks against innocent citizens in the region, the Military was equally incapacitated in
ensuring the security of the local population.” Indeed, the frustration produced by the
violence of the insurgents as well as the repressive acts of the Military, contributed a great
deal to the formation of the CJTF.**"! For instance, there are allegations that during raids, the
military would go on a rampage, setting houses and property on fire, arresting people
indiscriminately, and in some cases, executing them extrajudicially.>** The military has also
been implicated in activities such as the arrest and detention of local youths on the ground
that they were harbouring insurgents.>* The CJTF youths locally known as ‘kato da gora’
1.e., ‘youths with sticks’, and local hunters ‘yan faratua’ initially carried sticks, bows, arrows,
and machetes for their patrol, but with time expanded their weapons to include handmade
muskets i.e., dane guns or traditional guns.** Whereas several communities in the region
already had different militias in operation, the CJTF was different as it was not established
based on ethnicity or to fight against the state,* but its main goal was to clear Boko haram

insurgents out of the local communities.”* The ability of the group to organise was also

>% Doma, et al, (n 369) 604.

> Jakub Zbytovsky and Jan Prouza, ‘Towards Modern Counterinsurgency in Sub-Sahara Africa: Lessons
Learnt from Nigeria and Mozambique’ (2024) 35 (2) Small Wars & Insurgencies, 256 — 283 at 259.
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informed by the deep knowledge of the workings of the insurgents by the youths in Borno
State.>*’ Their historical knowledge of the emergence of Boko Haram and the involvement of
a number of their peers in the group forearmed these youths, who later became members of

the CJTF, with the knowledge of who is an insurgent and who is not.>*®

Since its formation, membership in the CJTF has remained fluid. The group’s members are
mostly made up of civilian volunteers or those sent by their community to join, though there
are also a few instances where persons were forced either by the militia or their communities
to join the group.>* The group consists of boys and men between the ages of 14 and 30 years,
most of whom are trained at the National Youth Service Corps (NYSC) camp by the troops of
the Nigerian Military as well as the Police, and paid a stipend by the Borno State
Government.**® While men make up the majority of its ranks, the group also allows women to
join, and in some instances, some of the women have even been trained on combat missions
and given control over command positions.”" The inclusion of women in the group’s
activities was necessitated by Boko Haram’s increasing use of women as suicide bombers.>>
According to Agbiboa, women join the group for a variety of reasons ranging from personal
losses, revenge, family ties, a sense of belonging in the community, as well as a need to
ensure their protection.” He further notes that by joining the group, the women of the region
have found a way of subverting the restrictive purdah system in the Northern part of the

country, which veils and secludes Muslim women from the society.”**

The group supplies about 60% of the government’s counterinsurgency structure, providing
support to the military in different units.”” For instance, as a pro-state force, its members
collaborate with Military troops in intelligence gathering while also performing combat

556

functions whenever the need arises™® The group’s active part in the counterinsurgency is

enabled by its socio-cultural affiliation with the local community as well as its deep
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knowledge of the geographical terrain, which gives it incredible advantage, concerning
identifying insurgents and their collaborators.”” Embedded within the local community, the
group generally draws on existing local structures and so does not often come off as a threat
to the local leadership mechanism. For this reason, the Military authorities plan their
operations, having the group in mind.”*® Coopting the CJTF in intelligence gathering has
overtime help remedy a critical deficit in the government’s counterinsurgency framework i.e.,
troop’s lack of knowledge of the local environment. As the Military troops are mostly from
different ethnic backgrounds and parts of the country, when deployed in counterinsurgency to
the northeast understanding the local language and the terrain has remained a problem.>”
With many of the villages and towns in the region made up of mountainous terrains and thick
forests which the insurgents effectively use as a cover, the CJTF assists the Military in
understanding the landscape as well as navigating these terrains.”® The group performs
additional functions such as search operations, manning checkpoints, and securing

infrastructure,'

as well as facilitating the arrest and decapitation of Boko Haram
insurgents.’® Generally, the group is viewed by the local communities as playing a significant
role in counterinsurgency operations against Boko Haram,>* while its acts of bravery have
attracted public commendation from both the military high command and the state political
leadership.’® Overall, the group has over the years become a critical part of the government’s

counterinsurgency structure and security architecture in the northeast region.
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3.2.2. The Nature and Extent of Support provided by the State to the CJTF.

The discussion in this Chapter shows that the Nigerian State did not create the CJTF. Rather
the group emerged sometime in June 2013, in response to relentless violence by the
insurgents, coupled with the brutality of the Military Forces. The government, seeing the
value in the group, especially concerning local intelligence gathering and its usefulness in
limited combat roles, began a process of coopting it into the counterinsurgency structure.
Because the State did not create the group, it is also unable to unilaterally select its leaders or
ensure its complete dependence. Indeed, the CJTF is a complex and hierarchical organisation
that operates under an opaque leadership structure. It lacks central leadership but is divided
into geographic sectors, with several commanders to control different units.’* Shrouded in
much secrecy and constantly subject to changes, the group’s coordination across these sectors
is also irregular.’® A critical point worth stressing is that the group operates outside the
country’s domestic legal framework. Rather, it is put under the supervision of the Attorneys
General in the states of the Northeast where it is active,” while also operating under the

command and control of the Nigerian Military.’®

The group can be classified into four categories. The first part is the group of 2,000 youths
recruited by erstwhile Governor Kassim Shettima, known as Borno Youth Empowerment
Scheme (BOYES), trained by the military, and paid a stipend of N20,000 every month.>®
This unit was created to assuage the discontent of CJTF members who sacrificed their job

opportunities to join the group.’”

Members of the BOYES unit were made to undergo
limited military training, given uniforms, patrol cars, and identification documents, while
about 750 of them additionally got training as ‘special forces’ based on which they fought
alongside military troops.””" This is the unit most favoured by the military and is mostly
deployed in the capital city of Maiduguri.’”® The second part is the 2900-strong
Neighbourhood Watch established by Governor Shettima in 2017 whose members are paid a
stipend of N10,000 per month.””® The third part, made up of thousands of individuals,

includes groups that were armed by the military as well as the Borno state government but
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were not paid any stipend or trained.’” The last group are those who have not received arms
or training from the armed forces and also are not paid any stipend®” While in some places
these four categories cooperate and collaborate, in some other instances they do not respond

to each other.

Aside from payment of stipends, the Borno State government also funds the group in other
ways, such as providing vehicles for their operations.”’® The group also receives donations
from residents of Borno state, politicians, and several organisations.””” The group is equally
supported financially and logistically by governments in the two other neighbouring states
affected by the insurgency, i.e., Adamawa and Yobe states.”” This point reflects the fact that
the group is not unilaterally financed by the Nigerian State. In two of Nigeria’s territorial
units, i.e., Adamawa and Yobe states, the group operates under the names ‘Pace Group’ and
‘Sakin Baka’.”” In addition, at the level of the federal government, several CJTF members
have been integrated into regular security agencies such as the Army, Air Force, and

Department of State Services (DSS).**

As a component of the government’s counterinsurgency structure, not only has the group over
the years received significant support from governments at different levels, it has also
continued to work actively with state actors, mainly the Military.**' This point is significant as
it shows that, whereas the group can not be said to have a relationship of complete
dependence with the Nigerian State, it nonetheless has a working relationship with the State,
which ought to be a sufficient basis for attribution. Its working relationship with the State
does not arise out of the fact that it was created by the State or completely controlled by it,
but out of the fact that the State has carefully appropriated the local abilities of the group for
its benefit, while distancing itself in terms of how the group operates. It deliberately does not

control the activities of the group, but at the same time does not intervene to curtail such
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activities. Within this loose relationship, the State, while allowing and enabling the group to
perform inherently governmental functions, ensures that it does not bind itself to the group in
a manner that can suggest a deep relationship between the two parties. This environment of
loose relationship has been made possible by two important factors, i.e., the proliferation of
ungoverned spaces in the region where the insurgency has hit hard the most and the crisis of
state fragility that the Nigerian State has become encumbered with in its post-colonial

existence.

3.2.3. The CJTF a Provider of Local Governance Functions.

As stated in Chapter 2, the necessary consequence of the failure of domestic sovereignty is
the existence of alternative sovereignties by non-state actors. It is also important to reiterate
that alternative sovereignties thrive in ungoverned spaces. This concept is synonymous with
failed States, or States lacking the ability to effectively exercise sovereignty.’® While there is
much controversy as to what amounts to ungoverned spaces, the concept mostly refers to
failed or failing States, land, maritime, and airspace poorly controlled, or areas within a
sovereign state, where the authority of the central government does not cover.” It equally
connotes places or locations such as borderlands, forestlands, wetlands, mountain regions and
inaccessible terrains, which are characteristically devoid of government presence, where non-
state actors typically operate.” Perhaps the most expedient definition is that which defines
ungoverned spaces as “complex social spaces that are shaped by internal relations between
local populations, alternative authority structures and informal economies, as well as external
influences that contribute to how these spaces are both constructed and perceived by the
outside world”.’* In the context of ungoverned spaces, governance typically happens outside
of the State apparatus, in which formal governance structures are replaced by informal non-

state entities, thereby impacting the functionality of the social environment.” A new form of
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security and protection for the local population is promoted by the existence of illegitimate
governance actors, mainly non-state actors who operate side by side with state actors.>
While the State may ensure the provisions of amenities such as electricity, banking, water,
etc., these non-state entities may take over services such as local security and waste
disposal.”™ Such areas are usually characterised by a lack of penetration by formal state
institutions, absence of law enforcement, as well as lack of access to social and welfare goods
such as health, justice delivery, etc, the implication being that the people look to the informal

sector for succour.”’

Ungoverned spaces intersect with the concept of the State and state fragility. Three (3)
functions of the modern State are security, welfare, and representation, with all three rooted
in an understanding of a stable system emanating from a sort of social contract between the
State and its citizens.® These functions are also the central variable for determining a State’s
performance and foundations for its legitimacy.™" This is the model on which most, if not all,
contemporary States are built.””> Whether these functions are provided by the State or non-
state entities, the State is considered as ultimately responsible.”® States are considered
sovereign entities, representing and acting on behalf of their society’s interests.™* It is within
this framework, that it performs the above functions, with State and society seen as

constructively connected.™”

Concerning security, the State is responsible for protecting society and the people from
internal as well as external threats.”® This is a fundamental component of most country’s
constitutions. In Nigeria, the Constitution provides that “the security and welfare of the
people shall be the primary purpose of government”. The fundamental attribute defining the
State is its monopoly over the use of physical violence.”’ The State is often regarded as

having sole control over the use of violence and sometimes it is defined by such exclusive

%7 ibid.

*88 ibid, 84.

%% ibid.

> Krause and Jutersonke (n 339) 6.
! ibid, 7

%2 Bellina, et al, (n 383) 6.

%8 ibid.

% ibid.

% ibid.

% ibid.

> Karl Dusza, ‘Max Weber’s Conception of the State’ (1989) 3 (1) International Journal of Politics, Culture,
and Society, 71 — 105 at 89.

107



control.””® The State’s monopoly over legitimate violence only makes sense when exercised in
the context of other constitutive elements such as territory.” Security is connected to
sovereignty which internally refers to the position of the State as the highest authority in the

6% Externally, this means its borders define the scope of its authority, delimiting it

society.
from that of other States.®! Regarding representation, the State is seen as acting on behalf of
the people, promoting the common interest of the society.®” This means that state power is
seen as proceeding from the society, while state sovereignty is the institutional expression of
the sovereignty of the people.®”® To carry out the functions of security, welfare, and
representation, States establish institutions such as the Police, Military, and other government
agencies, who are granted powers to so act. How these functions are connected in a

continuum of social action is important for understanding state fragility.***

One idea that binds all sovereign States is ‘effective sovereignty’, which refers to an
environment in which the machinery of a State’s power and authority extends throughout its
territory.®” Under this idea, there is a framework of functional equilibrium within which the
economic, social, and political obligations of the State are performed through institutional
relations.*” The flipside of effective sovereignty is limited statehood, referring to areas within
a country’s territory where the central government cannot enforce rules and/or authority.
However, at the end of this continuum of equilibrium lies the idea of ‘contested sovereignty,
which refers to a condition in which due to the inability or unwillingness of the State to
exercise its socio-political mandate, there is a partial or total relinquishing of its sovereignty

to non-state entities.%"’

Among the three elements of sovereignty developed by Krasner, the concept of domestic
sovereignty is most relevant to the issue of contested sovereignty. State fragility is a process
that conflict-ridden States enter into as a result of institutional failure. The term is used to

describe developing countries facing violence and conflict, poverty, political instability, and
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threats to security and development.®”® State fragility rests on three (3) normative assumptions
i.e., that the inability of the State to fulfil its obligations to its people is indicative of fragility;
that the absence of stability, if not addressed timeously, will lead to state failure; and lastly
that the fragile State is considered an anomaly within the community of stable and strong
States.®” Underpinning fragility is a lack of capacity, which is often caused by a lack of
legitimacy. States are fragile when state institutions lack the political will or capacity to
provide basic governance functions and/or public goods. Echoing this point, the Department
for International Development (DFID) notes that “weak institutions are the central drivers of
fragility...States whose political systems and institutions are in some form of transition, are
more likely to show signs of fragility...violent conflict is the ultimate manifestation of state

fragility”.

State fragility is in view when the government in a sovereign state cannot or will not provide
basic services to the citizens or cannot fulfil the minimal functions of government.®'® Such
States are unable to exercise authority over the entirety of their territory, with people in some
parts of the country not recognising the authority of the central government either due to
discontent or based on the fact that such territories are controlled by non-state actors, e.g.,
insurgents.®"! For example, in the course of counterinsurgency, the inability of the Police to
effectively provide security to the generality of the people or the inability of the court to
adjudicate matters and dispense justice are indicative of state fragility. A major characteristic
of fragile States is their inability to regulate the basic parameters of everyday practices in
different domains. States in situations of fragility are often unable to govern or rule their
society and develop mutually constructive and reinforcing relations with the society. This
reflects the concept of limited statehood, referring to areas within a country’s territory where
the central government cannot enforce rules and/or does not exercise monopoly over the
means of violence.®'> Within the international system, only a few States can boast of full and
effective domestic sovereignty, i.e., exercise of full control over the entirety of their
territory.®® Rather, the vast majority of States display areas of limited statehood to different

degrees. Within this space are States experiencing fragility, as well as failed or failing States.

8 QOlivier Nay, ‘Fragile and Failed States: Critical Perspectives on Conceptual Hybrids’ (2013) 34 (3)
International Political Science Review, 326 — 341 at 327.

7 Raza Saeed, ‘The Ubiquity of State Fragility: Fault-lines in the Categorisation and Conceptualisation of
Failed and Fragile States’ (2020) 29 (6) Social & Legal Studies, 767 — 789 at 768, 769.

¢° Daniel A. Tonwe and Surulola J. Eke, ‘State Fragility and Violent Uprisings in Nigeria: The Case of Boko
Haram’ (2013) 22 (4) African Security Review, 232 — 243 at 234.

1 ibid.

812 Risse and Stollenwerk, (n 507) 405.

13 ibid, 406.

109



While many of these countries enjoy Westphalian as well as international legal sovereignty,

what is absent is full and effective domestic sovereignty.

In the case of Nigeria, non-state entities are the direct response to the absence of constituted
authority and state institutions in rural communities.®'* For instance, the CJTF’s emergence
and its subsequent foray into the provision of local governance functions reflects the crisis of
statechood that the post-colonial Nigerian State has been grappling with. Over the years,
Nigerians have only had superficial contact with the State and its institutions, with
governance services provided mostly to the country’s elites and privileged urban dwellers.
Much of the rural areas and hinterland, with a large portion being the northern region of the
country, were devoid of government presence. The State’s limited reach as well as authority
and legitimacy in the northern region, is rooted in its colonial past, when the British
Colonialists deployed the indirect rule system in governing this part of the country. Under
this system, the colonial authorities relied on northern traditional chiefs as well as native
authority to ensure compliance with its laws. Even after self-government and independence
were attained in 1960, this system, which was simply remodelled, remained, creating large
areas with limited state presence and perpetuating underdevelopment. Within this system,
even in the post-colonial era, the traditional and customary authorities remained the most
visible face concerning the provision of order, justice, and security for rural and semi-urban

communities.

Since the Boko Haram insurgency plunged the northeast region into a spiral of conflict and
instability, governance has been divided between State and non-state actors, mainly the
Nigerian government, the Boko Haram insurgent group, and the CJTF. Service provisions
such as security, welfare, health, trade, formal justice delivery, etc, have all deteriorated due
to the retreat of state actors from a lot of communities following insurgent violence. As
established above, a common feature of most communities in the region is ungoverned
spaces, a situation connected to a lack of means or ability on the part of the state to bring
development to these places. As Nigeria’s counterinsurgent forces recorded more gains on the
battlefield, territories held by the insurgents before the 2015 General Elections have since
come into the hands of government forces, with control of these territories now handled by
troops of the Nigerian Military and members of the CJTF. With the absence of State-provided
governance as well as the tacit acquiescence of the State to the broad activities of the CJTF,

many communities in the region have come to depend on the group for basic governance
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provisions. Basic services such as healthcare, education, etc are mostly concentrated in the
state capitals or other big cities, meaning that members of the local population have to travel
hundreds of kilometres to access government services. A general feeling of being abandoned
by the State pervades most of these communities, ultimately alienating the people from the
state, thereby creating vacuums waiting to be filled. This is the context in which the CJTF
emerged, operating as a provider of local governance function, filling the governance

vacuum, even though it was primarily coopted as a combat force by the State.

For instance, the group has been operating as a provider of local security functions i.e., a
local police outfit, protecting Internally Displaced Persons (IDP) camps, markets, buildings,
etc. and several communities in the northeast region, providing patrol services, and screening
people to ensure the safety of the local population.®'> With the heightened level of insecurity,
it secures traffic on the highways, provides security escorts to farmers transporting their
goods to the market, and also takes part in the protection of the regular police stations as well
as military formations.®'® Its security service equally extends to the resettlement of displaced
persons and the restoration of economic life to the affected communities.®'” A report by the
United Nations University Centre for Policy Research notes that of all the actors operating as
main security providers in the northeast region, the CJTF provide about 86% of the security
services to communities, followed by the Military and Police providing about 47% security.®'®
In essence, with the absence of a formal governmental presence, the group’s provisions of

local security functions indicate a takeover of the constitutional responsibility of the Nigeria

Police, the Military, and other security agencies.

Furthermore, the group’s provision of local governance extends to law enforcement and the
performance of judicial functions. It conducts the arrest of persons alleged of various crimes
such as robberies, stealing of mobile gadgets, and other fraudulent activities.®”” In several
instances, the job of law enforcement was delegated to the group by the regular Police.
According to reports, the Nigeria Police Command in Maiduguri the Borno state capital,

often ask the group to investigate robberies and burglaries, detain suspects, as well as
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accompany police officers on raids to seize illicit drugs.®® This happens, notwithstanding that

the group does not operate under a legal framework.**!

In addition, reports point to the group’s involvement in dispute resolution and judicial
functions, much of which is traceable to the fact that civil authorities, such as the local courts,
have fled these communities following attacks by the insurgents.®” The performance of
judicial functions by the group is indicative of the primary role that customary justice has
historically played in the region. Due to the absence of formal justice systems, such as regular
courts, customary justice systems based on the authority of traditional chiefs had long been
the main source of justice delivery in large parts of the region. In fact, in most of the local
government areas, the traditional authorities serve both as the Police and the courts.®®
Against this backdrop, the group’s justice system is widely accepted amongst the local
population, much of which underpins the legitimacy it enjoys, as discussed in Chapter Two of
this thesis. For example, in places where traditional authorities have become absent, the local
communities have welcomed the governance functions of the CJTF.®* This is based on a few

reasons. First, compared to the CJTF, the people have a lower level of trust in the traditional

institutions, which they view as selfish and ineffective.®”

Second, reporting cases to the traditional leaders requires payment of a certain amount of
money which, oftentimes, most people cannot afford due to low commercial activities
because of the insurgency.”® As the CJTF does not demand payment to perform its judicial
functions, the people are generally drawn to it and more open to bringing their matters before
members of the group. Third, women and children were hardly able to access justice under
the traditional institution framework, as cases could only be heard when such a matter is
channelled through the older men in the family.®”” Much of this is rooted in the patriarchal
system that has held sway in most parts of the northern region of the country. Fourth, due to
the risk involved in moving around due to insurgent violence, many displaced persons are
unable to go to the traditional institutions to have their matters heard and decided, thereby

creating governance opportunities for the CJTE.*® Overall, most people saw the CJTF’s
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justice system as quick, impartial, and fair, as they were always able to get amicable
resolutions to matters, compared to the Police who may refer their cases to the regular

courts.®”

It must be noted that the respect the local people accord the group flows from the enviable
status it had attained by confronting Boko Haram insurgents and beating them to a retreat.*°
Lastly, the people feel that the group has the tacit approval of the Nigerian Military to
perform these functions since the two parties were known to be working together.®*! The
group enjoys great patronage from both States as well as non-state actors in the region, who
turn to it to perform a broad range of governance functions, thereby altering official and
unofficial power structures in the region.* Its ability to face Boko Haram insurgents and the
fact that it was working with the military increased its standing amongst the local

population.®?

The emergence of the CJTF as a provider of local governance functions has a lot to do with
the destructive impact of close to fifteen (15) years of insurgency unleashed on the State by
Boko Haram. For instance, due to the scale of the insurgency, hundreds of schools have
closed to avoid mass kidnappings; livestock has been stolen through cattle rustling, and
farming has generally been abandoned, given the killing of farmers by the insurgents. It is
also symptomatic of the crisis of the development in the Nigerian State as a collective, with
the northeast region being disproportionately affected. Since 2009, Boko Haram has remained
the major driver of insecurity across this region.®* Persistent violence has led to a staggering
loss of lives and properties, the destruction of social amenities and critical infrastructure, the
displacement of millions, and the destabilisation of economic, health, and education systems,
significantly impacting the productivity, prosperity, and development of the region.® The
impact of the insurgency and overall insecurity in the region are inseparable from pre-existing
socio-economic deprivation and general under-development in the region.®® The three (3)
states most affected by the insurgency, i.e., Adamawa, Borno, and Yobe, are some of (if not)

the poorest and most underdeveloped in the country.”” Despite the country’s endless crises, in
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none of these crises is the nexus between development and security most acute as the Boko
Haram insurgency. Indeed, the insurgency, the government’s counterinsurgency, and the
hybrid operation of the CJTF in the government’s counterinsurgency operations are all

manifestations of the crisis of development in the region and the country at large.

This equally reflects current thinking in the international community, where development has
been placed on the front row of States’ international obligations since the 90s. In 1990, the
United Nations Development Programme (UNDP) launched its Human Development Report,
in which it declared that “people must be at the centre of all development” and that “the
purpose of development is to offer people more options”.”*® For the first time, in its 1994
Human Development Report, it introduced the notion of human security. In the same report, it
noted that for long the idea of security had been strictly defined in terms of security from
external aggression while overlooking the legitimate need of the ordinary people, craving for

security in their daily lives.**

The connection between conflict, security, and development is irrefutable. In situations of
conflict, there is bound to be a lack of security, the implication being that economic
development is hampered.®* On the flip side, it is also clear that in environments where
people have been deprived of economic development, they tend to vent their anger against
each other as well as the State.®*' Conflict is development in reverse. It damages societies in
diverse ways, killing both combatants and civilians.** Its effects are also felt in areas such as
stagnation of economic production and income generation, breakdown in critical systems
such as agriculture, health and education, and the forced displacement of people into horrific
living conditions.®*® Highlighting the connection between development and security, former
UN Secretary-General Kofi Annan observed in a 2004 UN report as follows:

Development and security are inextricably linked. A more secure world is

only possible if poor countries are given a real chance to develop. Extreme

poverty and infectious diseases threaten many people directly, but they also

provide a fertile breeding ground for other threats, including civil
conflict...***

% See, ‘Human Development Report 1990° United Nations Development Programme (UNDP),
https://hdr.undp.org/system/files/documents/hdr1 990encompletenostats.pdf

¢ Mark Duffield, *The Liberal Way of Development and the Development-Security Impasse: Exploring the
Global Life Chance Divide’ (2010) 41 (1) Security Dialogue, 53 — 76 at 55.

60 Kamal Matinuddin, *Conflict, Security, and Development’ (2009) 48 (4) Pakistan Development Review, 991
—1001 at 991.

¢ ibid.

2 ¢ Assessing the Impact of Conflict and Development in Northeast Nigeria® (n 634) 22.

42 ibid.
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Under international law, development has increasingly been recognised as a part of the
broader class of human rights. The 1986 UN Declaration on the Right to Development states
that:

The Right to Development is an inalienable human right by virtue of which
every human person and all peoples are entitled to participate in,
contribute to, and enjoy economic, social, cultural and political

development, in which all human rights and fundamental freedoms can be
fully realised **

Furthermore, in several of its reports, the UN has continued to link the issue of human
security to human development and, in extension, to the protection of human rights.®*® As
noted earlier in Chapter Two, the Boko Haram insurgency is one of the several manifestations
of the crisis of statehood in the country since independence. Since its post-independence
existence, the country maintained a stance of resistance towards international interventions,

whether for humanitarian or military purposes.®’

While the mistrust towards foreign
development aid intervention was strengthened by events such as the Nigerian Civil War
from 1967 - 1970, the Structural Adjustment Programme (SAP) crisis of the 90s, etc., it was
not matched by a corresponding domestic investment by the State in social and economic
development.*”® Successive governments have paid lip service to development-driven sectors
such as education, health, child and maternal health, agriculture, water, environment,
housing, etc., the result being that these critical aspects of the nation have continued to
experience perennial underfunding. During this period, other areas of the development index,

such as good governance, the rule of law, fundamental human rights, etc, had taken a back

seat.

Instead, during this same period, the rise in domestic insecurity fuelled by Islamic
fundamentalism, terrorism, militancy, insurgency, kidnapping, banditry, etc has seen a
geometric rise in State defence spending.®” As noted in the 2024 Human Development

Report, the UNDP notes that the implications of conflicts for human development is

o See ‘A More Secure World Our Shared Responsibility’ United Nations (UN) (2004),
building/files

hlp_more_secure_world.pdf;Maria Stem and Joaklm Ojendal, ‘Mapping the Securlty Development Nexus:
Conflict, Complexity, Cacophony, Converge?’ (2010) 41 (1) Security Dialogue, 5 —29 at 5.

> Article 1, Declaration on the Right to Development, GA Res. 41/128 (adopted 4™ December 1986).

¢ Bjorn Hettne, ‘Development and Security: Origins and Future’ (2010) 41 (1) Security Dialogue, 31 — 52 at
34.

7 Sara De Simone and Alessio Locchi, ‘The End of the Security-Development Nexus? Reflections from
Counterinsurgency in Northeast Nigeria’ (2022) 43 (12) Third World Quarterly, 2757 — 2774 at 2763.

8 ibid, 2764.
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staggering manifesting in areas such as high fatalities, mass displacement of people,
persecution and human rights violations, increase in military spending, etc.® All of these
indices are present in the Boko Haram insurgency and the State counterinsurgency
operations. For instance, counterinsurgency operations aimed at decimating the Boko Haram
insurgents have put a huge strain on the government’s finances, severely limiting its ability to
meet its constitutional obligation of providing governance to the mass of its citizens.”' Funds
that ordinarily ought to go into the provision of basic amenities and the delivery of
development-based socio-economic goods are continuously committed to the purchase of
weapons as well as the overall funding of military operations to bolster counterinsurgency
efforts. As Ikpe notes, “at a macro level, violent conflict can drive the diversion of financial
resources into defence spending and result in divestment in hitherto development
priorities”.®* As stated earlier in Section 3.2.1 of this Chapter, between 2013 and 2018, the
government was reported to have spent over $6.64 billion in prosecuting its

counterinsurgency operations against the insurgents.*>’

With such a hefty financial burden caused by increased defence spending, realising
development-oriented objectives such as the Sustainable Development Goals (SDGs) has
become problematic. Currently, the country ranks 161 out of 193 on the 2023/2024 Human
Development Index (HDI) of the UNDP, with an HDI value of 0.548.%* Consistently,
development actors have recognised armed conflict as one of the biggest hindrances to
realising the SDGs. It is, therefore, no surprise that in the same HDI report, countries with the
lowest HDI were mostly those currently battling one form of armed conflict or the other,
thereby validating the position in the 2024 UNDP Human Development Report about the
significant implication of conflicts for human development. These countries include Congo
Democratic Republic (180 out of 193), Afghanistan (182 out 193), Mozambique (183 out of
193), Mali (188 out of 193), Sierra Leone (184 out of 193), Burkina Faso (185 out of 193),
Yemen (186 out of 193), Chad (189 out of 193), Niger Republic (189 out of 193), Central
Africa Republic (CAR) (191 out of 193), South Sudan (192 out of 193), and Somalia (193 out

0 See, ‘Human Development Report 2023/2024” United Nations Development Programme (UNDP), 1 — 307 at
36.

61 Sackflame and Omitola (n 312) 146.

2 Eka Ikpe, ‘Counting the Development Costs of the Conflict in Northeastern Nigeria: The Economic Impact of
the Boko Haram Insurgency’ (2017) 17 (5) Conflict, Security, & Development, 381 — 409 at 385.

3 ICIR (n 526).

¢4 See, ‘Human Development Insights’ Human Development Reports, United Nations Development Programme
(UNDP), https://hdr.undp.org/data-center/country-insights#/ranks
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of 193).°° Insecurity does not just discourage foreign investment, it hinders domestic
development initiatives as local investors are frightened away by the risk to their lives and
investment.®® With growing insecurity, increasing unemployment, economic instability, and a
cost of living crisis caused by the recent foreign exchange and fuel subsidy removal crisis, the
poverty rate in Nigeria is set to increase by 38.8% in 2024. Indeed, the counterinsurgency has
significantly impacted the government’s ability to provide governance for all its citizens,

especially the people of the northeast region where the insurgency is most prevalent.®’

Within the under-development-insecurity vortex, the local population is forced to turn to non-
state actors for succour, a gap that the CJTF is effectively filling as a provider of local
governance functions. By providing local governance functions, the group may be said to
have taken over the development obligations of the State, obligations that ordinarily rest on
de jure organs of the State. The ability of the group to take over such obligations flows from
its relationship with the state, i.e., being state-sponsored for combat purposes, as well as it’s
embedded with the local population. This is indicative of a link between the State and the
group, bringing the group with the class of a de facto organ because of a working
relationship. It equally reinforces the central argument in this thesis that relationships of this
kind ought to be accorded the same weight as relationships based on an internal law of the

State or complete dependence.
3.1. The Status of the CJTF under Nigeria’s Constitutional and Legal Framework.

Having established that the CJTF operates as a governance actor in Nigeria’s
counterinsurgency in the northeast region, as well as the fact that it is a possible violator of
international law norms, it is important to understand how Nigeria’s domestic legal
framework defines the governance activities of the group. Whereas a working relationship
between the group and the Nigerian state has been established in the discussion in Sections
3.2.2 and 3.2.3., the analysis in this section is useful in that it helps determine whether, in
addition to the working relationship, a legal link between the group and the Nigerian State

can be identified, as a basis for determining state responsibility for the group’s conduct.

Nigeria is a sovereign state governed by law, with the Constitution operating as the supreme

law. Affirming this, the preamble to the Constitution states that “Nigeria is one indivisible

¢ ibid.

¢ Kingsley Nnorom, ‘Boko Haram and Rising Developmental Crisis in Nigeria: Overview and Sociological
Implications’ (2021) 16 (1) International Journal of African Renaissance Studies, 82 — 99 at 85.

7 Sackflame and Omitola (n 312) 147.
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and indissoluble Sovereign State to be known as the Federal Republic of Nigeria”.*® The
sovereignty in question is both internal and external. In light of this, the idea of ungoverned
spaces concerning the country ought to be a misnomer, because as a sovereign state, its
sovereignty is suggestive of the fact it holds and governs an indivisible territory. Regarding
the country’s internal sovereignty and whether irregular forces such as the CJTF enjoy any
legal endorsement within this space, the starting point must be the supremacy clause of the
Constitution. Section 1 (1) of the Constitution states that “this Constitution is supreme and its
provision shall have binding force on all persons and authorities throughout the Federal
Republic of Nigeria”.®” In addition, Section 1 (2) of the Constitution declares that “Nigeria
shall not be governed, neither shall anyone take over the government of Nigeria or any part
thereof, except in accordance with the provisions of the constitution”.® For governance
functions to be performed in a sovereign state, laws must be enacted under a valid law-
making process, with the expectation that these laws are then obeyed.®" It must, however, be
stated that to enact any law, the legislative authority must enjoy constitutional backing.*”* In
the context of Nigeria, Section 4 (2) of the Constitution provides that “The National
Assembly shall have power to make laws for the peace, order, and good government of the
federation or any part thereof with respect to any matter included in the Exclusive Legislative
List set out in Part 1 of the Second Schedule to this Constitution”.®® This power is to be
exercised within the substantive limit prescribed by the Constitution, as the courts have had
on different occasions declared unconstitutional, laws made by the National Assembly.®*
Concerning governance at the level of sub-national units called states, Section 4 (7) of the
Constitution states that:

The House of Assembly of a State shall have power to make laws for the

peace, order, and good government of a State or any part thereof with

respect to the following matters that is to say - (a) any matter not included

in the Exclusive Legislative List set out in Part I of the Second Schedule to

the Constitution, (b) any matter included in the Concurrent Legislative List

set out in the first column of Part Il of the Second Schedule to the
Constitution to the extent prescribed in the second column opposite thereto,

¢ Preamble, Constitution of the Federal Republic of Nigeria, 1999.

71999 Constitution. See Andrew U. Iwobi, ‘Tiptoeing Through a Constitutional Minefield: The Great Sharia
debate’ (2004) 48 (2) Journal of African Law, 111 — 164 at 127.

¢ 1999 Constitution.

¢! Lambert H. B. Asemota, ‘Non-State Law in Nigeria: A Treasure Trove or Pandora Box?’ (2017) 1 Austrian
Law Journal, 39 — 54 at 48.

2 ibid.

31999 Constitution.

¢* See generally, Attorney General Ogun State v. Attorney General of the Federation (2002) 18 NWLR (pt.
798) p. 232; Attorney General Lagos State v. Attorney General of the Federation (2003) 12 NWLR (pt. 833) p.
1; Attorney General Abia, Delta & Lagos States v. Attorney General of the Federation (2006) 9 MJSC, p. 1
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and (c) any other matter with respect to which it is empowered to make
laws in accordance with the provisions of this Constitution.*®

The laws made pursuant to this power are the only ones validly recognised with respect to
exercise of governance functions over any part of the country. Specific legislative powers and
the extent of such powers exists for both the federal and state governments.®® Similarly, a
local government has the power to make laws for a local government area, in line with
functions granted by the Constitution.®®” Whereas, the above analysis represents the correct
position of the law, what operates on ground in Nigeria bears a different reality. In different
parts of the country, non-state entities especially armed groups such as bandits, militants,
terrorists, are known to superintend over ungoverned spaces, where they replace the
government and impose their own rule. Affirming this point, the UN Special Rapporteur on
Extrajudicial, Summary, or Arbitrary Executions, Agnes Callamard, in her 2021 report

submitted with regards to her visit to Nigeria, noted as follows:

Many armed non-state actors are active in Nigeria. Their motivation may
be political, criminal, or a mixture of both. Some groups such as Boko
Haram and the Islamic State of West Africa Province (ISWAP) have
territorial control and exact terrible losses on the local population. Other
groups seem more fluid in their composition, aims, and control. These
includes armed groups allied to the ‘Fulani Herders’ and farmers and
militias based around ethnic affiliation, some of whom are responsible for
mass killings. A third type is gangs or cartels, referred to as “cults” in the
Niger Delta region and “bandits” in the Northwest. The widespread loss of
public trust and confidence in the security forces has also led to the
proliferating vigilante self-protecting armed militias looking for revenge.
The resulting gruesome killings, with impunity, of alleged criminal gang
members only add to the public security challenges confronting Federal
and State Authorities.*®

The CJTF is one of the “vigilante self-protecting armed militias” referenced in the above
report. As discussed in Chapter Two of the thesis, the group, in its performance of governance
functions, governs by a system of rules based on which it enjoys acceptance by the local
population. However, this acceptance does not derive from its recognition as an organ of the
State under a validly enacted law of the land; rather, it flows from the fact that members of

the group come from amongst the local population and so are seen as an intrinsic part of the

¢ 1999 Constitution.

¢ Vincent O. Nmehielle, ‘Sharia Law in the Northern States of Nigeria: To Implement or Not to Implement,
Constitutionality is the Question’ (2004) 26 (3) Human Rights Quarterly, 730 — 759 at 742.

7 Section 7 (5) and Fourth Schedule to the Constitution. See also Akingbade v. Lagos Town Council (1955) 2
NLR 90; Ekpo v. Calabar LGV (1993) 3 NWLR (pt. 281) p. 324

8 See, Report of the Special Rapporteur on Extrajudicial, Summary, or Arbitrary Executions, Agness
Callamard, (31 March 2021), A/HRC/47/33/Add. 2, para. 23.
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community. As noted in Chapter Two, the ability of the group to act as a governance actor in
the country reflects the crisis of statehood and the inability of the State to exercise effective
control over the entirety of its territory. It is instructive to state that in light of the provisions
of the Constitution above, the activities of the group are unlawful and undermine the
sovereign powers of the Nigerian State. A look at other parts of the Constitution and related
laws sheds more light on the point. For instance, the ability of the group to operate as a local
security provider, i.e., as the Police force in the areas where the insurgency is ongoing, is
indicative of the lack of government presence and the resulting ungoverned spaces that
pervade the region. More importantly, the provision of an essential service such as policing
by the group indicts the State as lacking the capacity to exercise effective governance over all
of its territories through the regular Police Force. This is contrary to Section 214 of the
Constitution®’ as well as Section 4 of the Police Act,*” which exclusively grants the Police
the power to provide local security in every part of the country. Section 214 (1) of the
Constitution provides that “there shall be a Police Force for Nigeria which shall be known as
the Nigeria Police Force and subject to the provisions of this section no other police force
shall be established for the federation or any part thereof”.*”! The Constitution further states
in Section 214 (2) (b) that “the members of the Nigeria Police shall have such powers and
duties as may be conferred upon them by law”.®”> Section 4 (a-e) of the Police Act provides
that:

Prevent and detect crimes, and protect the rights and freedom of every

person in Nigeria as provided in the Constitution, the African Charter on

Human and Peoples’ Rights, and any other law; maintain public safety, law,

and order; protect the lives and property of all persons on Nigeria, enforce

all laws and regulations without any prejudice to the enabling Act of other

security agencies; discharge such duties within and outside Nigeria as may
be required of it under this Act or any other law.*”

Furthermore, in line with Section 217 of the Constitution, the Military may also provide
domestic security when there is a breakdown of law and order and civil insurrection to the
extent that the Police have become overwhelmed or require its assistance. Section 217 (2) (c)
provides for the duties of the Military to include “suppressing insurrection and acting in aid

of civil authorities to restore order when called upon to do so by the President, but subject to

71999 Constitution.

¢7% Section 4 (a-e), Nigeria Police Act 2020, Act. No. 2, (15 September 2020).
7t Section 214 (1), 1999 Constitution.

72 Section 214 (2) (b), ibid.

¢7% Nigeria Police Act 2020.
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such conditions as may be prescribed by an Act of the National Assembly”.®™ Other security
agencies such as the Department of State Services (DSS), the Nigeria Immigration Services
(NIS), the Nigeria Correctional Services (NCS), and the Nigeria Security and Civil Defence
Corps (NSCDC), are all empowered under different federal laws to complement the work of

the Police in providing local security functions at different times.*”

More so, Chapter VII of the Constitution contains provisions that establish the country’s
judiciary and provide for courts, which are exclusively empowered to exercise judicial
powers and provide justice delivery in the country.’’® This part of the constitution does not
provide for non-state entities to share in the exercise of judicial powers, thereby making the
provision of quasi-judicial functions by the CJTF a violation of the country’s constitutional
framework. What this means is that the provision of local governance functions by the CJTF
in areas such as being a local security actor and law enforcement are violations of powers of
the Police, the Military, and other security agencies under the Constitution, the Police Act,
and other relevant laws. Similarly, its performance of governance function concerning the
administration of justice violates the Constitution, as only the courts listed in the Constitution

are empowered to perform such functions.

From the above discussion, the status of the CJTF under Nigeria’s constitutional and legal
framework is clear, i.e., the country’s laws prohibit groups of this nature from exercising
governmental powers or performing local governance functions. The provisions of the
Constitution discussed above affirm that it is a legal impossibility for any part of the country
to be governed under any other form, by any person or entity, other than the procedure
prescribed by the Constitution.®”” This implies that the provision of local governance
functions by the CJTF is illegal and runs contrary to the country’s constitutional and domestic
legal framework. The broader implication is that it makes the applicability of relevant
provisions of the Articles on State Responsibility to the relationship between the Nigerian

State and the group problematic. Two provisions from the Articles requiring the existence of

7 Section 217 (2) (c), 1999 Constitution.

7> See generally, Immigration Act 2015, No. 8, Nigerian Correctional Service Act 2019, Nigeria Security and
Civil Defence Act 2007, No.73.

¢7¢ These courts include the Supreme Court of Nigeria, the Court of Appeal, the Federal High Court, High Court
of the Federal Capital Territory (FCT) Abuja, Sharia Court of Appeal of the Federal Capital Territory (FCT)
Abuja, Customary Court of Appeal of the Federal Capital Territory (FCT) Abuja, High Court of a State, Sharia
Court of Appeal of a State, Customary Court of Appeal of a State, and Election Tribunals. See generally,
Sections 230, 237, 249, 255, 260, 265, 270, 275, 280 and 285.

¢7 John O. A. Akintayo, ‘Ungoverned Space: Some Perspectives on Legal Denials and Factual Realities’ in
Richard A. Olaniyan & Rufus T. Akinyele (eds.) Nigeria’s Ungoverned Spaces (Studies in Security, Terrorism,
& Governance) (Ile-Ife, Nigeria: Obafemi Awolowo University, 2016), 1 — 154 at 9.
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an internal law of a State as a basis for attributing the conduct of non-state entities to States
are Articles 4 and 7 of the Articles on State Responsibility. Article 4 states that:
The conduct of any State organ shall be considered an act of the State
under international law, whether the organ exercises legislative, executive,
judicial, or any other function, whatever position it holds in the
organisation of the State and whatever its character as an organ of the
central government or of a territorial unit of the State. An organ includes

any person or entity which has that status in accordance with the internal
law of the State.”™

Similarly, Article 7 provides that:
The conduct of an organ of a State or of a person or entity empowered to
exercise elements of the governmental authority shall be considered an act

of the State under international law if the organ, person or entity acts in
that capacity, even if it exceeds its authority or contravenes instructions.®”

Generally, CDFs operating as hybrid irregular forces groups do not qualify as legislative,
executive, or judicial organs of the State, however, they may be classified within organs
defined as exercising “any other function” as well as those having that character, either as an
organ of the “central government or a territorial unit of the State”. In the case of the CJTF,
the group has been performing other functions, starting with combat functions and then
extending to its activities as a provider of local governance functions. Also, as noted in the
earlier part of this Chapter, the group holds that character as an organ of a territorial unit of
the Nigerian State, i.e., the Borno state government. To a reasonable extent, the group
satisfies some of the requirements for the applicability of Article 4 of the Articles on State
Responsibility. However, a second and perhaps more important requirement under the Article

is that such status must be “...in accordance with an internal law of the State”.

As already analysed above, the CJTF lacks such status under Nigeria’s constitutional and
domestic legislative framework. Indeed, the Nigerian Constitution recognises government in
the country as made up of the Legislature,”® Executive,”' and Judiciary® and prescribes the
powers and functions of each of these branches. As the country’s sovereignty is absolute and
total, the Constitution repudiates the right of any person or group of persons, such as the

CJTF, from exercising inherently governmental powers or taking control of any of the

678 Article 4, Articles on State Responsibility 2001.
7% Article 7, ibid.

¢ Section 4, 1999 Constitution.

1 Section 5, ibid.

2 Section 6, ibid.
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country’s territory.®® In addition, it is important to stress that whereas the CITF has been
operating as a hybrid irregular force in the government’s counterinsurgency warfare against
Boko Haram, the Parliament i.e., the National Assembly has not enacted a specific law to
define the scope of the group’s work in the counterinsurgency or to regulate its activities.
Thus, although, on the one hand, there is a working relationship between the group and the
Nigerian state, which ought to be a sufficient basis for attribution, on the other hand, there is
a lack of a specific legal framework governing the activities of the group. Though this
working relationship has developed organically, there remains a gap, given the lack of an
internal law relating to the group, making state responsibility for the conduct of the group

difficult.

It is worth stating that the situation in Nigeria is contrary to what obtains in Burkina Faso,
where a group similar to the CJTF, i.e., the Volunteers for the Defence of the Homeland, with
the local name ‘Koglweogos’ has also been operating as a hybrid irregular force. In Burkina
Faso, the government has enacted a specific law to regulate the activities of the Koglweogos,
thereby creating a legal link between the group and the state. This occurred on 21 January
2020, when the National Assembly of Burkina Faso passed into law the Volunteers for the
Defence of the Homeland Act (Hereinafter VDP Act),’® which allowed civilian volunteers to
be recruited at the village level or their residence voluntarily and with the approval of the
village development committee or municipal council.®® Following their selection, members
of the group are to be trained for two weeks and then deployed for one year, subject to
renewal. The Burkina Faso law empowers the government to train and arm these civilian
volunteers in different communities to fight against insurgents. This law implies that in line
with current rules of state responsibility, the fact that the Koglweogo’s activities are governed
under an internal law operates as a sufficient basis for its conduct to be attributed to Burkina
Faso as a de jure organ of the State. When compared with the Nigerian scenario, it also means
that, with the absence of such a law in Nigeria, it is difficult to classify the CJTF as a de jure
organ of the State, as a basis on which its conduct then becomes attributable to the Nigerian
state. This legal vacuum creates problems for the current framework of law of state
responsibility, making imperative the need for alternative pathways of realising responsibility

given hybrid operations by groups such as the CJTF.

3.2. Conclusion.

% Akintayo, (n 677).
4 Volunteers for the Defence of the Homeland Act, Law No. 002 — 2020 (21 January 2020).
> Article 5, VDP Act 2020.
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This Chapter has examined the role of the CJTF as a hybrid irregular force in Nigeria’s
counterinsurgency operation against Boko Haram as well as how the group’s local
governance activities are addressed under Nigeria’s constitutional and legal framework. In
undertaking this task, the following key points have been established. First, the Chapter
shows that the CJTF was coopted by the Nigerian government as a combat force in its
counterinsurgency operations against Boko Haram, which subsequently opened up
governance opportunities, and that this was enabled by years of governmental absence that
bred large ungoverned spaces. Second, it demonstrated that the Boko Haram insurgency, the
government’s counterinsurgency operations, and the hybrid operation of the CJTF are all
indicative of the crisis of development that has been the bane of the Nigerian state since
independence. Third, and more significantly, it was able to establish that the group’s activities
as a hybrid irregular force takes place outside the country’s constitutional and legal
framework. It asserts that the absence of such a law renders the CJTF an illegal actor in
Nigeria’s counterinsurgency operations against Boko Haram. In the absence of such a law, the
legal link required for attribution is lacking, and therefore, engaging state responsibility

becomes problematic.

The most pivotal finding in this Chapter is that despite the lack of the required legal link,
there is evidence of a working relationship between the CJTF and the Nigerian state, which
creates an informal link between both parties. This point is evident in the analysis in Section
3.2 of this Chapter regarding the coopting of the group as well as its activities as a provider of
local governance functions. This research notes that evidence of such a working relationship
is a sufficient basis for attribution, as it establishes a reasonable threshold of cooperation and
dependence. It further asserts that, based on the above, the group accordingly ought to enjoy
the status of a de facto organ of the State, notwithstanding the lack of a specific law as well as

the absence of the group’s complete dependence on the State.

However, to determine whether the group’s activities come within the contemplation of
international law or whether it operates outside of it, there is a need to examine the relevant
legal regimes. Since at least May 2013, the Office of the Prosecutor of the International

Criminal Court (ICC) has regarded the situation in Nigeria's northeast as constituting an
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NIAC.®¢ Accordingly, and as established in Chapter One of this thesis, it means that IHL
primarily operates as the applicable law. More so, given the possible violation of other rights
not covered by IHL rules, as well as the fact that there may be a need to determine the scope
of attribution, the regimes of IHRL and the law of state responsibility are also applicable. To
understand how relevant provisions under these regimes apply to the CJTF as a hybrid
irregular force, there is a need to first answer the preliminary question of whether the group
can be considered as having an international legal personality. The next Chapter, i.e., Chapter
Four, will focus on addressing this question. Determining this will show whether the group
can be brought within the class of non-state actors captured under the Optional Protocol to
the CRC on the Involvement of Children in Armed Conflict,*®” as well as Article 7 (5) of the

2009 Kampala Convention.*®

¢ See, Report of the Special Rapporteur on Extrajudicial, Summary, or Arbitrary Executions, Agnes
Callamard, (31 March 2021), A/HRC/47/33/Add. 2, para. 26.

%7 Optional Protocols to the Convention on the Rights of the Child on the Involvement of Children in Armed
Conflict, G.A. Res. 54/263, at 3, U.N. Doc. A/54/263 (25 May 2000) (entered into force 12 Feb. 2002)
[hereinafter Optional Protocol]. Section 4 (1) of the Protocol states that provides that “armed groups that are
distinct from the armed forces of a State should not, under any circumstances, recruit or use in hostilities
persons under the age of 18 years”.

888 African Union Convention for the Protection and Assistance of Internally Displaced Persons, adopted by the
Special Summit of the African Union (AU) in Kampala Uganda, on 22 Oct. 2009 [hereinafter Kampala
Convention]. The Kampala Convention prohibits Armed Non-State Actors (ANSAs) from committing certain
acts in an armed conflict.
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CHAPTER FOUR

APPLICABILITY OF INTERNATIONAL HUMANITARIAN AND HUMAN RIGHTS
LAW TO THE CIVILIAN JOINT TASK FORCE

4.0. Introduction.

It is necessary to examine whether the norms of IHL and IHRL, which are directly applicable
to the Nigerian State counterinsurgency operations against Boko Haram, can be applied in
determining responsibility for the conduct of the CJTF. This is in addition to the fact that the
provisions of these two regimes form the primary rules, whose violation must be established
before the secondary rules of the law of state responsibility can be engaged. If these two
regimes can be applied to determine responsibility for the conduct of the group, the problem
of attribution under the law of state responsibility may be bypassed. However, where the two
regimes are directly inapplicable, the need arises to determine other possible pathways of
attribution in international law. To make this determination, there is a need to understand
current perspectives regarding the application of these two regimes to non-state entities in

general and to groups such as the CJTF in particular.

To achieve the above, this Chapter commences its discussion by examining the current state
of international law regarding the international legal personality of Armed Non-State Actors
(ANSASs).® The goal is to determine, through the lens of ANSAs, how the rules of IHL and
IHRL apply to a group such as the CJTF in its operation as a hybrid irregular force. This is
especially true as ANSAs possess characteristics that make them less open to international

legal oversight, the result being their uncertain status in international law.*® A plurality of

%87 Whereas the term Non-State Actors’ remains elusive with regards to attempts at defining it, O’Connell adopts

a simplistic perspective stating that “non-state actors can be any actor on the international plane other than a
sovereign state”. See Mary Ellen O’Connell, ‘Enhancing the Status of Non-State Actors Through a Global War
on Terror?’ (2005) 43 Columbia Journal of Transnational Law, 435 — 458 at 437.

¢ Vladimir V. Merkushin, ‘Non-State Actors as Quasi-Subjects of Transnational Organised Crime:
Implications for the Security of States’ (2022) 1 Journal of the Belarusian State University, 66 — 73 at 67.
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actors fall within what is considered as ANSAs; however, using this broader group remains
the most appropriate basis for examining the international legal personality of a group like the
CJTF. This is due to the paucity of literature on the international legal personality of CDFs as
a specific group. In any case, groups of this nature have, in recent times, been recognised as
belonging to this broad classification. This was well captured in the report by the United
Nations (UN) Special Rapporteur on Extrajudicial, Summary, and Arbitrary Executions on

Armed Non-State Actors, Agnes Callamard, stated in Section 1.4. of Chapter One.*!

International law takes the issue of international responsibility seriously, given that this is the
framework through which the international legal system ensures that human relations are
governed by a rule of law system, as against the rule of actors. International responsibility is a
product of international legal personality, meaning once an entity can bear rights and duties,
where these duties are breached, such entity can be held responsible.®* As already established
in Chapter One, international law has traditionally been a subject-centered system, and within
this framework, States were considered the sole subjects.®”® This framework began to give
way following the creation of the League of Nations as well as the International Labour
Organisation (ILO). At the same time, the establishment of the United Nations (UN) in 1945
allowed the International Court of Justice (ICJ) to formulate important requirements, which
has over time shaped the debates around the legal personality of non-state entities, for
example, international organisations.®”* Despite shifts in thinking, the legal personality of
non-state entities remained a matter of debate among international law scholars, especially
given the difficulty in treating all non-state entities as a homogenous group as well as the

need to approach each group based on its peculiar characteristics.

The recognition of States as primary subjects of international law derives from the fact that
they constitute the most complete type of subject, one having a stable authority over a defined
territory as well as a population of people.”” This status confers international legal
personality on States and it is the basis on which they enjoy rights and obligations. Whereas

the status of States is well-established, that of ANSAs remains controversial, even though,
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from both a legal and practical perspective, their likelihood of violating IHL and IHRL norms
is as real and worrisome, as that of States. Groups such as the CJTF fall within this category
and determining whether or not they enjoy international legal personality is central to
addressing the main question in this research. In light of the above, the focus of this chapter is
to determine whether irregular forces such as the CJTF enjoy international legal personality
and the implication of this for determining state responsibility for their conduct under
international law. The Chapter will equally be addressing alleged human rights violations by
the CJTF in its hybrid operation as well as the applicability of IHL and IHRL in determining

responsibility for these violations.

The structure of this chapter is as follows: First, Section 4.1. examines the concept of
international legal personality. It will be shown that while current perspectives support the
notion that certain non-state entities enjoy a measure of international legal personality, the
same cannot be said of groups like the CJTF. At best, the group can be said to enjoy a form of
derivative legal personality i.e., legal personality flowing from that of the Nigerian State, on
whose behalf it operates. Second, Section. 4.2. analyses how responsibility for the conduct of
non-state entities is currently construed under IHL and IHRL. The key objective of the
chapter is to understand whether, through the applicability of these two regimes, some

pathway to responsibility can be identified.

4.1. The Concept of International Legal Personality.

The legal personality of ANSAs is one of the most perplexing questions of international law.
This derives from the theoretical foundations of international law being a system rooted in a
state-centric framework. Answering this question has also become important given the reality
that addressing the legal personality of ANSAs has become central to understanding what
shape the current international legal order ought to take. Noting this point, Seller states that
“the metaphor of legal personality has always been, and remains, the foundation of the
international legal system”.®® International legal personality is considered a condition
precedent for the possibility of acting within a given legal situation.”” According to
Lauterpacht “as in any other legal system, so also in the international sphere the subjects of
law are the persons, national, and juridical upon whom the law confers rights and imposes

duties”.®® Highlighting the importance of international legal personality, Pellet remarks that

¢% Mortimer N.S. Sellers, ‘International Legal Personality’ (2005) 11 fus Gentium, 67 — 78 at 68.
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“responsibility is at one and the same time an indicator and consequence of international legal
personality; only a subject of international law may be internationally responsible; the fact
that any given entity can incur responsibility is both a manifestation and the proof of its
international legal personality”.®” Addressing the issue of international legal personality also
distinguishes entities that are States recognised as subjects and participants, from those who

t.700

are no This is more so as today's responsibility is not just reserved to States, but is

connected to the international legal personality of other subjects of international law.""

There is a lack of universal definition or consensus on the concept of international legal
personality.”” Rather, the term is understood as relating to the capacity of an entity to be the
bearer of legal rights and obligations, as well as the capacity to undertake certain types of

action in the international arena.’®

Oftentimes, when the term is used, what is in view are
Sovereign States. According to Maluwa, to best understand the concept of international legal
personality one must determine what international law itself means.” The right place to start
is to first reinstate the fact that international law is not a framework of rules, but a normative
system.”” Within this system, all groups, and structures regard certain conduct as obligatory
and which when violated, will attract consequences.” At the centre of this system, are States
considered as the main subjects. For instance, these norms are binding because States consent
to them, a position based on the sovereignty of states and their freedom to either act
unilaterally or be constrained.”” Within this normative system, continuous non-compliance

78 What is however

by States over some time causes these norms to lose their character.
important is the fact regarding the centrality of the State to the general workings of the

international law framework. Indeed, a critical look at various definitions of international law
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would reveal the centrality of States to its classical understanding. For instance, Brierly
defines international law as “the body of rules and principles of action which are binding
upon civilised States in their relations with one another”.”” However, amongst its several
definitions, perhaps the most accepted is that of Fauchille who refers to international law as
“the body of rules which determines the respective rights and duties of States in their mutual
relations”.”” From this definition, the clear emphasis on the State as international law’s

primary subject is unambiguous.

From its early origins, international law had been considered both as a body of laws
regulating the relationship between sovereign states, with its provisions equally binding on
individuals without the intermediary of their State.”! Following the Peace of Westphalia,”'* a
new international legal order based on sovereign, independent, and territorially defined States
that sought to maintain political independence and territorial integrity was created.”"* This
international legal system which was largely European, was centred on relations between
states, with defined territories as well as equality among sovereign states.”'* Until the 20™
century, international law was focused on States as its most important subjects.””” It was
simply viewed as a body of laws applying between nations.”" It was considered a body of
rules and principles governing the rights and duties of States, concerning their dealings with
other states, as well as citizens of these States.”'” While international law is made up of rules
and institutions, it was also known as a system of traditions as well as a political project.”™® It
reflected first and foremost the elementary state-oriented character of world politics, as the
State had become the primary repository of peoples’ hope, both for their protection and
objectives.”” Thus, its rules were essentially aimed at regulating the behaviour of States, and

not individuals.”® Traditional international law treated States as exclusive subjects, holding

797 Peter Marshall, Positive Diplomacy, (Palgrave Macmillan, 1997), 1 — 222 at 45.
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the view that they alone had international legal personality and that they only enjoyed the

21 Within that context, individuals were not considered

capacity to bear rights and duties.
subjects, but only objects, in the sense that by customary and conventional law, States may
observe certain rules of conduct concerning them.” In the SS Lotus Case, the Permanent
Court of International Justice (PCLJ) made the following remarks on the character of
international law:
International law governs relations between independent States. The rules
of law binding upon States, therefore, emanate from their own free will as
expressed in conventions or by usages generally accepted as expressing
principles of law and established in order to regulate the relations between

these co-existing independent communities or with a view to the
achievement of common aims.””

This traditional model of international law was based on three important grounds i.e., (1) that
the primary rules of international law applies to States only, and does not cover non-state
entities; (2) that under the secondary rules of international law, only states could be
responsible for a breach of the primary rules; and (3) that private parties incur obligations by
reason of whatever domestic law gives legal force to the rights and obligations contemplated
by a treaty.”* The idea that states are considerably the main subject of international law
reflects in the theory of scholars such as Goldsmith and Posner, who contend that
international flows from states acting rationally to further their interest, in light of their
perception of the interest of other states and the distribution of state power.” This state-
centric approach to international law was a strict one, so much so that even territorial entities
operating as de facto States, were not considered subjects, so long as they had not attained
statehood.”® As the sole subject of international law therefore, States were the only entities

capable of breaching rules of the international system and consequently incurring

721
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responsibility.””’ In short, they were considered the most important subjects of international

law as well as possessing original international legal personality.”®

It is important to state that several works in international law view the concept of
international legal personality as having developed mostly around the concept of legal
positivism,”* which for long provided the theoretical basis for understanding international
law itself.”" Prior to positivism, it was not theoretically definitive that international law only
applied to states. For instance, Blackstone insisted that both States and individuals were
proper subjects of international law arguing that the rules of international law are universal,
developing from principles of natural justice or the practice of States, distinguished from
other bodies of laws, and not based on its subjects but the sources.”' In his 1789 ground-
breaking work, Introduction to the Principles of Morals and Legislation, Jeremy Bentham
created the term ‘inter-national law’ defining it as “the mutual transactions between
sovereigns as such” and postulating that individuals were regulated by the internal laws of
nations and that international law only had States as its subjects.”* This supports the notion
that the public law of nations operates horizontally for states only.”** More specifically, legal
positivism redefined the 18th-century conceptualisation of international law, transforming it
into public and private international law, with the former applying to States and the latter to
individuals.” This positivist conception of international law has largely shaped the modern
understanding of the individual and international law, in particular the rules that individuals
are not subjects of international law.” It is worth noting that when it comes to international
legal personality, the same rule that binds individuals, also applies to non-state entities such

as international organizations, liberation movements, insurgent groups, etc.

From this classical understanding, international law has developed rapidly, shaped

remarkably by the events of the First and Second World Wars. For instance, at the end of the
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First World War, international law began to change quite dramatically, especially with the
emergence of the League of Nations as the first organisation of its kind, designed to foster
international cooperation and also the signing of international agreements and conventions on
a wider scale.”® Following the unprecedented horrors of the Second World War, and with the
League of United unable to deliver on its mandate, it became more pressing for the
international community to get international law to work for everyone. These efforts
culminated in the establishment of the UN, the implication being that the development of
international law entered a more aggressive phase, such as the creation of a number of
regional bodies as well as the adoption of several landmark human rights law treaties. These
institutions have been instrumental in the creation of a new international legal order, as well
as the development of new rules, with these bodies also becoming bearers of international

rights and duties.”’

This contemporary development of international law is indicative of the restructuring of the
international space at this time. On the strength of this, there has been a push for a new

definition of international law to reflect these realities.”® Jenks, for instance, argues that:

The emphasis of law is increasingly shifting from the formal structure of the
relationship between States and the delimitation of their jurisdiction to the
development of substantive rules on matters of common concern vital to the
growth of an international community...individuals, organisations, and
corporate bodies which call for appropriate legal regulation on an
international basis.”™

Against the backdrop of calls for a shift from the state-centric approach, Starke has defined

international law as:

That body of law which is composed for its greater part of the principles
and rules of conduct which States feel themselves bound to observe and
therefore, do commonly, observe in their relations with each other, and
which include also: (a) the rules of law relating to the functioning of
international institutions or organisations and their relations with each
other and with States and Individuals and; (b) certain rules of law relating
to individuals and non-state entities as far as the rights and duties of such
individuals and non-state entities are the concern of the international
community.*
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The Permanent International Court of Justice (PICJ) which was later succeeded by the
International Court of Justice (ICJ), is one institution that has played a central role in this
renaissance of international law. An examination of its interpretation of international law
would reveal that as far back as the late 1940s, the court itself leaned towards a shift in
understanding of the concept, especially the move towards a redefinition. For instance, in its
1928 decision in the Beamtenabkommen Case, the Court observed that “the very object of an
international agreement, according to the intention of the contracting parties, may be the
adoption by the parties of some definite rules creating individual rights and enforceable by
the national courts”.”! The implication of this reasoning is to suggest that international law

could indeed create rights for individuals.™*

There exist several theories related to the concept of international legal personality of
ANSAs, however, the most authoritative jurisprudence is that of the International Court of
Justice (ICJ) in its 1949 Reparations for Injuries Advisory Opinion.”” Notwithstanding its
view that the concept is controversial,”** the Court nonetheless adopted an open approach in
addressing questions related to it.”** In this case, it held that the UN does enjoy legal
personality under international law, given that its members i.e., Sovereign States, in
entrusting certain functions to it, had clothed the organisation with the competence for those
functions to be effectively discharged.”*® As a subject of international law, therefore, the ICJ
considered the UN as an entity capable of possessing international rights and duties, as well
as enjoying the capacity to maintain these rights by bringing an international claim.” Quite
significantly, it remarked that “whereas a State possess the totality of international rights and
duties recognised by international law, the rights and duties of an entity such as the

organisation must depend on its purpose and functions as specified or implied in its
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constituent documents and developed in practice”.”® From this decision, three widely
accepted criteria have emerged on what is to be considered when determining whether an
entity has international legal personality. The first criterion is that legal persons can bear
rights; the second criterion is that legal persons can bear responsibilities; and the third
criterion is that legal persons have the capacity to bring international claims.” The Court
further observed, quite broadly, that:

The subjects of law in any legal system are not necessarily identical in their
nature or in the extent of their rights, and their nature depends upon the
needs of the community. Throughout its history, the development of
international law has been influenced by the requirement of international
life, and the progressive increase in collective activities of States has
already given rise to instances of action upon the international plane by
certain entities which are not States.”
From its reasoning above, the ICJ established the important doctrine that a non-state entity

indeed had implied powers that could define it as a legal person.”' This point has been
properly explained by Jorritsma who notes that international legal personality does not
operate in a binary spectrum.”® She makes the point that international law does not view
states and other non-state actors the same way, but instead, there are various degrees of
international legal personality.” The meaning is that international legal personality is a
relative concept, and so the several actors in the international system differ in their measure
of international legal personality as well as the scope of their rights and obligations.”* Further
development in the understanding of the international legal personality of ANSAs could also
be gleaned from the ICJ’s 1980 WHO-Egypt Advisory Opinion which affirmed international
organisations as subjects of international law.” In this Opinion, the ICJ noted that
“International organisations are subjects of international law and, as such, are bound by any
obligations incumbent upon them under general rules of international law, under their

constitutions or under international agreements to which they are parties”.”®
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The Reparations for Injuries Advisory Opinion reasoning, significantly shaped later
perspectives on the legal personality of ANSAs. For example, it has become increasingly

clear that there are other non-state entities such as international organisations,”’

758 ) 759
’

corporations,”® Non-Governmental Organisations (NGOs self-determination groups,’®

National Liberation Movements,’" belligerents,’®* Indigenous peoples,’® religious entities,’®

5 766

private organisations,’” as well as individuals,’®® worthy of being considered as having

limited or a measure of international legal personality.

What is therefore clear is that, as against the earlier classical and narrow understanding of
international law, contemporary perspectives have shifted, witnessing the emergence of a
redefinition of the concept of international legal personality, especially about granting limited
legal personality to non-state entities. This means ANSAs may be considered as having

international legal personality, though this may be in a limited form, and may oftentimes be
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circumscribed by their nature, competencies, and ultimately, the functions they perform.
Within the same breadth, the status of individuals in the international legal system has
radically been altered. Generally, individuals are now considered as having the status of
beneficiaries of rights and bearers of obligations, though, just like ANSAs, they are not
subjects of international law of the same kind as States.”’” This would also mean that subjects
in international law are not entirely identical in nature or extent of rights, and as such the
legal personality of ANSAs cannot be considered as being of the same character as that of
States. Lauterpacht for example notes that international practice has recognised that entities
other than States may in some circumstances be endowed by international law with rights and

made subject to its duties.”*®

This may apply for instance when one considers persons
engaged in hostilities against their government, who have been recognised as belligerents by
other States, and thus become subject to the rules of IHL.” Ruggie on his part submits that
corporations, as types of non-state entities, have acquired significant rights under some
bilateral investment treaties as well as host governments’ agreements and also set
international standards in some sectors.””” Based on this, he argues that they have become
participants in the international system, a pointer to their capacity to bear some rights and
obligations under international law.”' For Worster “there is considerable authority
supporting the notion that non-state actors are international legal persons”.”” Speaking
concerning international organisations, Pellet identifies two key factors as responsible for the
difficulty in completely transmitting the legal personality of States to Armed Non-State

Actors i.e., the principle of speciality, which limits the competencies of international

organisations and limitations regarding the resources to discharge their obligations.’”

However, despite this progress, even for those who assert that ANSAs possess international
legal personality, for the most part, there is a lack of clarity regarding the basis for making
such a determination. For instance, Zegveld claim that ANSAs have limited international

legal personality under Common Article 3 of the Geneva Conventions and Additional
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Protocol II,”* Sassoli argues that the international legal personality of ANSAs is a functional
one.”” In his work, Human Rights Obligations of Non-State Actors, Clapham observes that
the application of human rights law to private actors has implications for the way human
rights are conceived and also affects how we imagine and promote human freedom, human
security, and human development.”” In particular, he argues for the possibility of moving
beyond the formalistic legal problem of subjectivity and instead focusing on legal capacity.””
For him, a case can be made for limited international legal personality for business
corporations, to the degree required to enjoy some rights and also to be held accountable for
violations of international obligations.”” This reasoning by Clapham directly challenges the
notion that international legal personality can only flow from possessing state-like
characteristics or pretensions.””” He notes that “that international rights and duties depend on
the capacity to enjoy those rights and bear those obligations; such rights and obligations do
not depend on the mysteries of subjectivity”.”® He further states that “trying to squeeze
international actors into the state-like entities box is, at best, trying to force a round peg into a
square hole”.” More importantly, he asserts that:

The burden would now seem to be on those who claim that states are the

sole bearers of human rights obligations under international law to explain

away the obvious emergence onto the international scene of a variety actors

with sufficient international personality to be the bearer of rights and duties

under international law. If the Sunday Times has Sufficient personality and

the capacity to enjoy rights under the European Convention on Human

Rights, it might surely have enough personality and capacity to be subject
to duties under international human rights law.™®

Callamard has argued against the dilution of IHRL by extending it to non-state entities such
as corporations, pointing out that they are already the objects of international law through the
focus on the role of the State to prevent violations by third parties.”® Lastly, Alvarez warns of
the danger in relying on the enticing proposition that non-state entities such as corporations,

are international legal subjects, highlighting for example, the implication of such assertion for
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4 Two immediate conclusions can be drawn from the

the rules of investment arbitration.”
above discussion i.e., that non-state entities may have a measure of international legal
personality, making them subjects in international law and this personality may vary in terms
of nature and character, which will ultimately inform their capacity to bear certain rights and
obligations. As already established in Chapter One, CDFs operating as hybrid irregular forces
shared some unique characteristics. These characteristics which define their nature and
character, make them distinct from the broader category of non-state entities and even
ANSAs that the scholars discussed above have focused on. Hybrid irregular forces are unique
in the sense that they are mostly volunteer corps, they operate in defensive combat functions,
they operate within the framework of local counterinsurgency warfare and are for the most

part coopted by States into such operations. Generally, they do not have the nature and

character of regular ANSAs such as insurgents or even non-state entities such as corporations.

With this uniqueness in their character, one may say that perhaps they are far removed from
the concept of limited international legal personality as analysed above. Rather, they appear
to be closer to the idea of derived international legal personality i.e., the legal personality of a
non-state entity flowing from that of a State. In this wise, the CJTF may be said to derive a
legal personality, only from that of the Nigerian on whose behalf it acts. It therefore means
that the current attempt to extend international legal personality to ANSAs may not be
sufficient to indeed determine responsibility for the conduct of the group in its operation as a
hybrid irregular force. Even if, an argument can be made that such groups enjoy a measure of
international legal personality, the question remains as to whether IHL and IHRL, as
specialised regimes of international law could be directly applicable to them. This is because
obligation to comply with international law norms under these two regimes, still rest squarely
with the state. To give more clarity to this point, it is important to examine how these two

regimes apply to groups like the CJTF, concerning international obligations.

4.2. Human Rights Violations by the CJTF as a Hybrid Irregular Force.

Under domestic and international law, the Nigerian government has a responsibility to
respect, protect, and promote the human rights of its citizens and ensure that its agents as well
as third parties do not violate these rights. This obligation includes taking steps to prevent
human rights violations, investigating violations when they occur, prosecuting those found

responsible, providing appropriate remedies for victims, as well as preventing the

8 Jose E. Alvarez, ‘Are Corporations Subjects of International Law?’ (2011) 9 Santa Clara Jouwrnal of
International Law, 1 —36 at 9, 23 and 24.
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reoccurrence of such violations. In a time of emergency such as in a counterinsurgency,
measures taken by the government under derogation are lawful, in so far as they comply with
the provision of IHRL. Relevant in this regard is Article 4 of the ICCPR which though
permits derogation to some rights, does not allow derogation from rights such as the right to
life, right to freedom from torture, inhuman, and degrading treatment or punishment, right to
freedom from slavery, right to freedom from imprisonment, right to personal liberty and
security of person, right not to be prosecuted for retroactive criminal offences, right to
recognition as a person before the law, and right to freedom of thought, conscience, and
religion, respectively.” In General Comment No. 29, while noting that Article 4 of the
ICCPR is of paramount importance to the protection of human rights, the Committee on Civil
and Political Rights (CCPR) notes that two conditions are important in triggering the
provisions of the article i.e., first, the situation on the ground must amount to a state of
emergency which threatens the life of the nation, and second, the government must have
officially proclaimed a state of emergency.”®® These two conditions have been fulfilled
regarding the Boko Haram insurgency. Nigeria declared Boko Haram a terrorist organisation
on 4 June 2013 and afterward declared a state of emergency in Adamawa, Borno, and Yobe
States on 20 May 2013. The implication is that the provisions of Article 4 of the ICCPR

become applicable.

However, as would be seen in the discussion in this section many of the rights against whom
Article 4 prohibits non-derogation, are majorly the class of rights that the CJTF has been
alleged to have violated in its conduct as a hybrid irregular force. Despite being instrumental
in the government’s fight against Boko Haram, the group has been described as “increasingly
unruly, frustrated, and mobilising forces that challenge various forms of authority”.”®” While
the involvement of the group in counterinsurgency with the Military has helped bridge the
language gap between the troops and the local population, enhanced intelligence gathering,
and detected suicide bombers and the curtailment of movement of Boko Haram members, the
group has been criticised for a broad range of human rights abuses.” Significant human

rights abuses such as unlawful and arbitrary killings including extrajudicial killings, forced
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disappearance, torture, arbitrary detention, and crimes involving violence or threats of
violence targeting members of the local population, have been levelled against the group in
the course of its hybrid operation. For instance, there have been allegations that members of
the group go from house to house, asking people to give up their children suspected to be
Boko Haram members and in situations where families refuse to comply, they are killed, and
their houses set ablaze.” There are also reports of families refusing to take back their
daughters abducted by Boko Haram, for the fear of such families being labelled by the CJITF

as sympathetic to the insurgents.””

More so, there are reports of assault and murder of
civilians, even when such persons even are not suspected of being members of Boko

Haram.”™!

Furthermore, in the IDP camps where members of the CJITF perform local security functions,
human rights violations have been alleged. There are reports of members of the group
charging people a fee in exchange for a pass to leave these camps, much of which is because
such passes are required either to access or exit these camps.”” There are equally reports
alleging that members of the group steal rations meant for the IDPs, claiming it to be
payment for the security they provide.””* Likewise, the group has been accused of using its
administration of justice system to settle personal scores with people, as well as using violent
and punitive means to dispense justice.”* For instance, there are reports of the group tying up
members of the civilian population, who have been accused of one wrongdoing or the other,
just in the same way it does to Boko Haram members.”” Similarly, the group has been
accused of asking members of the local population to bring their goods into the community,
as a form of payment of taxes, which is then used by the group to generate revenue,
especially when the government fails to pay stipend to its members.”® The group has also

been accused of diverting humanitarian aid from intended recipients.”’

At a fundamental level, there have been allegations of widespread sexual violence by

members of the CJITF. According to reports, such violations range from acts of rape to the use
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of physical force such as beating, to conditioning freedom of movement as well as access to
food on sexual intercourse.”® Regarding these acts of sexual exploitation, a major target for
members of the group are unaccompanied young girls under the age of twenty as well as
widows whose husbands have died in the insurgency, and who have become vulnerable given
the many children they have to feed. Due to the larger-than-life image of the group as well as
its connection with the Military, these women have no way of reporting these actions or stand
up for their rights.”” Even when they attempt to do so, there is the fear that camp and security
officials could send them out of the camp and accuse them of collaborating with the
insurgents.*” Given that the CJTF’s activities as a provider of local governance functions
occur simultaneously with its combat function with the Military, the above violations of

international law norms are effectively masked in the hybrid operation of the group.

There is ample evidence to support the occurrence of these violations as detailed in this
research. Much of the evidence comes from well-documented reports prepared by UN
agencies as well as other institutions actively operating in the northeast region where
counterinsurgency operations are ongoing. An important report is the one prepared by the UN
Office of the High Commissioner for Human Rights (OHCHR).*"' This report is relevant for
two reasons i.e., it provides sufficient evidence of an existing link/working relationship
between the CJTF, and the Nigerian State, and contains varied instances of human rights

violations. On a link/working relationship, the report that:

The inability of security forces to protect civilians from Boko Haram attacks
and the deterioration of the security situation have led to the emergence of
local self-defence groups, known as vigilantes, in northeast Nigeria and
Cameroon. In both cases, the vigilantes seem to operate with the tacit
approval of the security forces, and it appears that, in both countries, the
authorities benefited from the activities of the groups against Boko
haram .*”

With respect to human right violations by the CJTF, the report states as follows:

OHCHR learnt that the Civilian Joint Task Force has assisted Nigerian
security forces in identifying and arresting Boko Haram suspects,
controlling security checkpoints, providing information, and monitoring the
movement of people, and has also used firearms against Boko haram in
self-defence and to safeguard communities. It has also received information
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on allegations of beatings, detention of suspects, bribery, food deprivation,
killings, and the recruitment of children by the Task Force, despite the
advisory issued the government on 21 January 2015 on the prohibition of
the use or abuse of children and young persons in counterinsurgency efforts
in the northeastern states. Some falsely-identified Boko haram suspects
were allegedly killed by the Task Force, including, in at least one case, a
person with a disability.*”

Another important report where the above human rights violations have been affirmed, is the
2017 UN Secretary-General Report on the Situation in the Lake Chad Basin. This report
provides as follows:
Community-based local vigilante groups in Cameroon and Nigeria were
reportedly responsible for human rights abuses, including killings and the
recruitment and use of children in combat operations and in support

functions. Concerns were raised about the rule of law and the possibility
that affected communities were taking justice into their own hands **

In the 2017 UN Report of the Secretary-General on Children and Armed Conflict in Nigeria,
the leadership of the CJTF confirmed that as of 2016, inclusive of its 26, 000 members were
reportedly many boys aged 10 to 18 years old.*” Also, the 2020 UN Report on Children and
Armed Conflicts in Nigeria, noted that between 2013 and 2017 the group reportedly recruited
and used about 2, 203 children in its role as a combat force in the government’s
counterinsurgency in the northeast region.* This report highlighted the case of a 14-year-old
boy, who though at a point was associated with Boko Haram, later got arrested by the CJTF,
after which he was used by the group together with the Nigerian Military to arrest 62
suspected Boko Haram members in an IDP Camp in Bama local government, Borno State.*”
The report further stated that in September 2017, two girls aged 14 and 16 years were used by
the group to conduct body searches for women at another IDP Camp.*” Indeed, in its 2016
Trafficking in Persons Report, the US government indicted the group regarding its use of

child soldiers.?”

As stated earlier, the group has been flagged by international agencies as a perpetrator of

Sexual and Gender-Based Violence (SGBV). Some allegations levelled against the group
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include harassing vulnerable women, forcing themselves on young girls, and taking
advantage of their status to exploit females in society.*'’ There are also allegations that in the
course of the counterinsurgency, women and girls have been subjected to coercive and
exploitative sexual relations by the group. For instance, it is alleged that in some IDP camps,
as soon as troops of the Nigerian Military hand over control of the facility to the CJTF at
night, members of the group enter the shelter of women and girls whose husbands or fathers
have been killed or detained during the insurgency, and offer them access to food distribution
in exchange for sex.*"' An important report in this regard is that of the UN Country Task
Force for Nigeria in its Report on Children and Armed Conflicts.®'? In that report, this agency
verified three cases of grave violations and sexual violence against children committed by
members of the CJTF, which occurred between January 2020 and December 2021.5° A
member of the CJTF was also reported to have allegedly raped a 14-year-old girl in Damboa
local government area in June 2020.** Equally important, is the 2020 Report of the United
Nations Security Council (UNSC), in which it identified the group as a perpetrator of

conflict-related sexual violence, such as rape and forced marriage.*"

Further evidence of the group’s violation of children in its combat role in the
counterinsurgency is seen in the fact that in 2017 it committed itself to an action plan to end
and prevent the recruitment and use of children in armed conflicts.®'® In its 2020 Report, the
UNSC noted that during this period, a total of 217 girls were separated from the CJTF and
consequently supported to be reintegrated into their communities.®'” The UN again reaffirmed
this point in its 2020 Report on Children and Armed Conflicts, stating that:

CJTF continued to fight alongside the Nigerian Security Forces to protect

communities against Boko Haram. CJTF is based in Maiduguri, Borno

State. Of the 27 local government areas in Borno, CJTF is present in all but
3 in southern Borno, where the presence of Boko Haram is limited.
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Following the signing of an action plan with the United Nations in
September 2017 to end and prevent the recruitment and use of children,
CJTF stopped recruiting and using children and has since separated from
its ranks 2,203 boys and girls recruited and used between 2013 and 2017.
This significant progress was a result of a progressive effort and a detailed
roadmap for the implementation of the action plan, with support from the
United Nations and humanitarian partners through the Ministry of Justice
Borno state.*"®

The above reports provide clear evidence of the link/working between the CJTF and the
Nigerian State as well as the fact that in the course of this ‘working relationship’ the group
has indeed been violating international law norms. Furthermore, in its 2023 ‘Conclusions on
Children and Armed Conflict in Nigeria’, while commending the CJTF for its constructive
role in the implementation of the action plan, the UN urged the group to complete its
remaining obligation under the action plan to end and prevent the recruitment and use of
children in armed conflicts, such as training of its units on the rights of children and setting
up an accountability mechanism.*"” The UNSC through Resolution 2349 has also urged the
Nigerian government to develop and implement appropriate plans for the disarmament,
demobilisation, reintegration, and where appropriate, prosecution of the CJTF and other

community-based groups in the northeast region.**

In addition to the above, alleged human rights violations by the group have been documented
by Non-Governmental Organisations (NGOs). An important report is that of the International
Crisis Group (ICG) which states as follows:

Particularly during their early years and in the heat of the fight to expel
Boko Haram from Maiduguri, vigilantes engaged in summary executions,
often in collusion with the military. The CJTF reportedly burned alive
several Boko Haram suspects in 2013. In one of the most notorious cases,
task force members and soldiers rounded up hundreds of prisoners who had
escaped from a military detention centre in Maiduguri before killing them.
Vigilantes in a town in Southern Borno reportedly paraded with the heads
of 40 alleged Boko Haram militants on pikes.*
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The local population as well as human rights organisations have also accused the CJTF of
harassment and assault, including the torture and killing of Boko Haram members.**
Amnesty International for example notes that the group has been involved in carrying out
arbitrary arrests, torture, and extrajudicial killing of suspects both independently and in
cahoots with the Military.®” It states that “Civilian JTF members play a key role in
‘screening’ operations and mass arbitrary arrests, and have been involved, as Amnesty
International has documented, in beatings and killings of detainees after arrest”.®** It further
notes that “in Bama for example, after the military took over in March 2015, several Civilian
JTF members and residents told Amnesty International that the military shot and killed
everyone who was not cleared by the Civilian JTF as a resident”.* The group is alleged to
have collaborated with the Military in several incidences of extrajudicial killings, with the 23
July 2013 incident in Bama, Maiduguri being a notable example.® Amnesty International
released a video showing horrific images of detainees having their throats slit one by one and
dumped in mass graves, allegedly by people who appear like men of the Nigerian Military
and members of the CJTF.*’

It is instructive to note that the CJTF allegedly committed the above human rights violations
while in an active working relationship, as a combat force with the Nigerian Military, during
which it was also performing governance functions such as the provision of local security.
Whereas some violations directly occurred within the context of its combat functions, others
took place in the course of its provision of governance functions. For instance, many of the
group’s acts of sexual violence occurred while it was providing local governance functions
such as local security and administration of justice. The implication is that the group indeed

committed these violations as a hybrid irregular force. Overall, despite earlier reports of the
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group’s heroic accomplishments against Boko Haram, these incidents portray the CJTF as a

525 as well as a violator of norms that may also entail

possible violator of human rights,
breaches of extant IHL rules. The seriousness of these violations forms the basis for arguing
for better clarity on how the group’s conduct can be attributed to the Nigerian State on whose

behalf it operates.

4.3. Responsibility of Non-State Entities under Applicable Rules of International
Law

The primary regimes of international law applicable to Nigeria’s counterinsurgency against
Boko Haram are the rules of IHL and IHRL. This is based on its classification of the
counterinsurgency as a NIAC. Examining these two regimes is critical for two important
reasons. First, the violation of these primary regimes gives rise to the application of the
secondary rules of attribution under the law of state responsibility and so determining their
violation is necessary to know whether relevant provisions of the Articles on State
Responsibility will even apply at all. Second, there are developing arguments on the
possibility that these primary regimes may be directly applicable to nonstate entities
including irregular forces. It is important to understand the scope of such arguments and

whether they could apply to CDFs operating as hybrid irregular forces.

In recent years, the traditional state-centric model of international law has undergone
significant transformation, with the emergence of the regimes of IHL, IHRL, and
International Criminal Law (ICL).** This transformation flows from the fact that the
traditional conception of international law has proved insufficient in dealing with real-world
problems. Issues of human rights violations associated with CDFs and the inability and/or
unwillingness of States to regulate their conduct reflect an aspect of this reality. In particular,
the reality of human rights violations in the context of the provision of local governance
functions by CDFs, as is the case with the CJTF, engages the issue of whether the traditional
model of international law could indeed address the challenges of the international system,
and whether it did. As established in the earlier part of this chapter, the concept of
international legal personality has shifted from the earlier subject-object dichotomy which
viewed States as the main subject of international law and non-state entities as mere subjects,

to the understanding that international legal personality may be a matter of degree, in which

88 Maria Bordas ‘Current Issues of International Law in Regulating Counterinsurgency and Counterterrorism’
(2014) 3 (4) Journal of Governance and Regulation, 7— 20 at 12.
829 L atorre (n 749) 58.
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non-state entities may enjoy limited personality. To address the main question in this
research, it is important to consider how this understanding of international legal personality

has shaped the current perspective on IHL and IHRL.

It is however important to recall the important point that international law is a normative
system than a rule-based framework.*" This point applies to international regimes such as
[HL and IHRL, which generally contain norms that States, and other entities are expected to
comply with. Generally, the regimes of IHL and IHRL do not bind non-state entities in most
situations.®' Contemporary IHL treaties such as the Geneva Conventions,** as well as those
of IHRL such as the UDHR,** the ICCPR,** the International Covenant on Economic,
Social, and Cultural Rights (ICESCR),** Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW),*¢ Convention on Rights of the Child (CRC),*’
Convention Against Torture (CAT),*** Convention on the Elimination of All Forms of Racial
Discrimination (CERD),** Convention on Rights of Persons with Disabilities (CRPD),*

Convention for the Protection of All Persons from Enforced Disappearance (CPPED),*"!

9 Higgins (n 705) 1, 2.

8! Laura T. Dickinson, ‘Government for Hire: Privatising Foreign Affairs and the Problem of Accountability
under International Law’ (2005) 47 William & Mary Law Review, 135 - 237 at 161.

82 The Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 (Hereinafter Geneva I) (entered into force 21 Oct.
1950); The Geneva Convention for the Amelioration of the Condition of Wounded, Sick, and Shipwrecked
Members of Armed Forces at Sea, Aug. 12. 1949, 6 U.S.T. 3217, 75 UN.T.S. 85 (Hereinafter Geneva II)
(entered into force 21 Oct. 1950); The Geneva Convention Relative to the Treatment of Prisoners of War, Aug.
12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 (Hereinafter Geneva III) (entered into force 21 Oct. 1950); and The
Geneva Convention Relative to the Protection of Civilian Person in Time of War, Aug. 12, 1949, 6 U.S.T. 3516,
75 U.N.T.S. 287 (Hereinafter Geneva IV) (entered into force 21 Oct. 1950).

83 Universal Declaration on Human Rights, G.A. Res. 217A, at 71, U.N. GOAR, 3d Sess., 1* plen. mtg., U.N.
Doc A/810 (Dec. 12, 1948) [Hereinafter ‘UDHR’].

84 International Covenant on Civil and Political Rights, opened for signature Dec. 19, 1966, G.A. Res. 2200A
(XXI), U.N. GAOR, 21st Sess., Supp. No. 16, at 52, UN. Doc. A/6316, 999 UNTS. 85 (entered into force Mar.
23, 1976) [Hereinafter ‘1ICCPR’].

85 International Covenant on Economic, Social, and Cultural Rights, opened for signature Dec. 16, 1966, G.A.
Res. 2200A (XXI), UN. GAOR, 21st Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1966), 999 UNTS. 3
(entered into force Jan. 3, 1976) [Hereinafter ‘ICESCR’].

8¢ Convention on the Elimination of All Forms of Discrimination Against Women, opened for signature Dec.
18, 1979, G.A. Res. 34/180, 34 U.N. GAOR, Supp. No. 46, at 193, U.N. Doc. A/34/46 (entered into force Sept.
3, 1981) (Hereinafter ‘CEDAW’].

87 Convention on Rights of the Child, opened for signature Nov. 20, 1989, 1577 UNTS. 3 (entered into force
Sept. 2, 1990) [Hereinafter ‘CRC’].

88 Convention Against Torture, (entered into force June 26, 1987) G.A. Res.39/46, 39 U.N. GAOR, 39th Sess.,
Supp. No. 51, U.N. Doc. A/39/51, reprinted in 23 1.L.M. 1027 (1984) [Hereinafter ‘CAT’].

87 Convention on the Elimination of All Forms of Racial Discrimination, opened for signature Dec. 21, 1965,
660 UNTS. 195 (entered into force Jan. 4, 1969) [Hereinafter ‘CERD’].

80 Convention on Rights of Persons with Disabilities, adopted Dec. 13, 2006, G.A. Res. 61/106, U.N. Doc.
A/61/49 [Hereinafter ‘CRPD’].

81 Convention for the Protection of All Persons from Enforced Disappearance, adopted Dec. 20, 2006, G.A.
Res. 61/177, U.N. Doc. A/R.ES/61/177 [Hereinafter ‘CPPED’].
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Convention for the Protection of All Migrant Workers and Members of their Families
(CPMWMF),** were all designed and adopted, with a heavy focus on territorial states. States
for example were called upon to use the UDHR as a guide in promoting democracy in their
respective domestic jurisdictions.**® The implication is that States were deemed principal
parties to these treaties and accordingly, primary bearers of rights and obligations under
international law.*** This position also applies in armed conflict situations, where both THL
and [HRL are recognised as mutually complementary and reinforcing sources of obligation to
all parties. This was affirmed by the Human Rights Committee (HRC) in its General
Comment No. 29 of 2001 and No. 31 of 2004.**

However, the applicability of IHL and IHRL to ANSAs remains a contested issue. Whereas it
is majorly settled that IHL imposes certain obligations on ANSAs, the applicability of IHRL
remains quite problematic.**® THRL directly imposes obligations on Sovereign States to
respect, promote, and fulfill human rights. These terms provide a basis for determining
whether human rights obligations have been violated. It means that using these terms,
whether under IHRL or IHL, States can be responsible for violations of human rights based
on action, omission, or inadequate response. Whereas States have the primary obligation to
respect, protect, and fulfill their obligations under IHRL, it is also increasingly being
recognised that non-state entities e.g., corporations, due to the power they wield, may have an
obligation to respect human rights as enshrined in IHRL treaties. Given the broad nature of
non-state entities, it would be important to understand how IHL and IHRL, apply to groups
such as the CJTF.

4.3.1. International Humanitarian Law (IHL).

82 Convention for the Protection of All Migrant Workers and Members of their Families, opened for signature
Dec. 18, 1990, G.A. Res. 45/158, Annex, 45 UN. GAOR, Supp. No. 49A, at 262, U.N. Doc. A/ 45/49, (entered
into force July 1, 2003) [Hereinafter ‘CPMWME’].

83 Teslim A. Elias, ‘New Perspectives and Conceptions in Contemporary Public International Law’ (1981) 10
(3) Denver Journal of International Law and Policy, 409 — 423 at 410.

84 Laura T. Dickinson, ‘Government for Hire: Privatising Foreign Affairs and the Problem of Accountability
under International Law’ (2005) 47 William & Mary Law Review, 135 - 237 at 161.

8> The Human Rights Council in its Resolution 9/9 has noted that IHRL and IHL are complementary and
reinforcing.

86 Annyssa Bellal and Stuart Casey-Maslen, ‘Enhancing Compliance with International Law by Armed Non-
State Actors’ (2011) 3 Goettingen Journal of International Law, 175 — 197 at 176.
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International Humanitarian Law (IHL) also known as the law of war, made up of the four

848 9

Geneva Conventions,*” the Additional Protocols,*® relevant treaties,*” and Customary
International Humanitarian Law,*° is the main body of laws defining the permissible methods
of warfare as well as the protection afforded the civilian population. Under traditional
international law, ANSAs such as insurgents were deemed to have international rights and
obligations with respects to those States that had recognised them as having such status.®"
Such insurgents, recognised by the State also as a belligerent group is engrafted into the State
actor with all the rights and obligations that derive from the law of armed conflict.** Despite
this early legal framework, modern international law imposes obligations on certain parties to
NIACs, whether or not such parties are granted recognition by the State they are fighting or
by a third State.®® However, States are often reluctant to admit that the conditions for
applicability of the relevant rules have been met, as such admission may connote that the

State has lost control over its territory and may also elevate the status of ANSAs.**

Generally, the classification of armed conflict related to ANSAs is NIACs,*” which is
regulated by Common Article 3 to all the four Geneva Conventions as well as the rules of
Customary THL.* For IHL to apply to ANSAs, there must be an armed conflict ongoing. In
the context of a NIAC, Common Article 3 to the four Geneva Convention defines what would

amount to an armed conflict for the relevant rules to apply.®’ Two requirements from the

definition of a NIAC, are that the ANSAs is an Organised Armed Group (OAG) and that the

87 Geneva Convention, 1949.

88 Protocol Additional to the Geneva Conventions and Relating to the Protection of Victims of International
Armed Conflicts, June 8, 1977, 1125, U.N.T.S. 3 [Hereinafter ‘Additional Protocol I’]; Protocol Additional to
the Geneva Conventions and Relating to the Protection of Victims of Non-International Armed Conflicts 8 June
1977, 1125, UN.T.S. 609, [ Hereinafter ‘Additional Protocol 1I"].

89 See e.g., Hague Convention for the Protection of Cultural Property in the event of Armed Conflict of 14 May
1954, 249 UN.T.S. 240; Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May be deemed to be Excessively Injurious or to Have Indiscriminate Effect as Amended on
21 December 2001 (CCW), 1342 U.N.T.S. 137.

80 Additional Protocol I & I1.

8! Andrew Clapham, ‘Human Rights Obligations of Non-State Actors in Conflict Situations’ (2006) 88 (863)
International Review of the Red Cross, 491 — 523 at 492.

82 ibid.

83 ibid, 493.

84 ibid.

85 While what will constitute a NIAC is not defined under Common Article 3, however, a useful definition has
over time developed, particularly within the jurisprudence of the International Criminal Tribunal for Yugoslavia
(ICTY), later reaffirmed in the caselaw of the International Criminal Tribunal for Rwanda (ICTR) and the
International Criminal Court (ICC). See Prosecutor v. Akayesu (Trial Judgement) ICTR-96-4-T (2 Sept. 1998)
para. 619 — 620; Prosecutor v. Fatir Limaj Haradin Bala Isak Musliu (Trial Judgement) ICTY IT-03-66-T (30
Nov. 2005) para. 84; Prosecutor v. Thomas Lubanga Dyilo (Trial Judgement) ICC-01/04-01/06-2842 (14 Mar.
2012).

8¢ Geneva Conventions (1949) 75 U.N.T.S. 31, 85, 135, 287.

87 Common Article 3, Geneva Conventions, 1125 U.N.T.S. 609.
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violence has attained the required threshold.**® This distinguishes NIACs from other types of
violent situations such as internal disturbances riots, protests, unorganised insurrections, etc
that may involve non-state actors.* According to Clapham, the move to classify certain
situations as “an armed conflict not of an international character” which triggers the
application of Common Article 3 is an act of political significance for all parties to an armed
conflict.*® While it confers a sort of international recognition on ANSAs, it also strengthens
the special role of the International Committee of the Red Cross (ICRC).*' On its part,
Additional Protocol II offers broader protection than the minimum standards under Common
Article 3, though the standards under Common Article 3 still apply notwithstanding the
operation of Protocol I1.%* This it does by adding the ‘territorial control’ requirement on the

side of ANSAs.** More specifically, Article 1(1) of Additional Protocol II states that:

This Protocol, which develops and supplements Article 3 common to the Geneva
Conventions of 12 August 1949 without modifying the existing conditions of
applications, shall apply to all armed conflicts which are not covered by Article 1
of Additional Protocol of the Geneva Conventions of 12 August 1949 and relating
to the Protection of Victims of International Armed Conflicts Protocol I and which
take place in the territory of a High Contracting Party between its armed forces
and dissident armed forces or organized armed groups, which under responsible
command, exercise such control over a part of its territory as to enable them
carry out sustained and concerted military operations and to implement this
Protocol **

The International Criminal Tribunal for Yugoslavia (ICTY) has expanded on the

%5 noting in Prosecutor v. Tadic,**® that “whenever there is

understanding regarding NIACs,
protracted armed violence between governmental authorities and organized armed groups or
between such groups within a state”.®”’ It has also declared that the main provisions of
Additional Protocol II form part of customary international law.*® While Common Article 3

does not define the degree of organisation that the ANSAs must possess for these rules to

88 prosecutor v. Tadic, ICTY (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-
1-AR72 (2 Oct. 1995) para. 70; Prosecutor v. Tadic ICTY (Trial Judgement) I1T-94-1-T, (7 May 1997) para.
562; Prosecutor v. Boskoski and Tarculovski ICTY (Trial Judgement) IT-04-84-T (10 July 2008) para. 175.

89 Article 1 (2) Additional Protocol I1.

80 Clapham, ‘Human Rights Obligations of Non-State Actors in Conflict Situations’ (n 851) 496.

81 ibid.

#2 ibid, 497.

83 See, ‘How the Term ‘Armed Conflict’ Defined in International Humanitarian Law’, International Committee
of the Red Cross ICRC Opinion Paper, March 2008, 1 — 5 at 4,
https://www.icrc.org/en/doc/assets/files/other/opinion-paper-armed-conflict.pdf.

84 Article 1 (1) Additional Protocol I1.

83> JCRC, ‘How the Term ‘Armed Conflict’ Defined in International Humanitarian Law’ (n 863).

8¢ Prosecutor v. Dusko Tadic, Decision on the Defence of Motion for Interlocutory Appeal on Jurisdiction, IT-
94-1-A, 2 October 1995, para. 70.
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88 Prosecutor v. Dusko Tadic, Judgement (Appeals Chamber), 15 July 1999, Case No. IT-94-1, para. 98.
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apply, the ICTY in its caselaw has laid down the required standards.®*® In particular, it notes

the following:

As for armed groups, Trial Chambers have relied on several indicative
factors, none of which are, in themselves, essential to establish whether the
‘organisation’ criterion is fulfilled. Such indicative factors include the
existence of a command structure and disciplinary rules and mechanism
within the group; the existence of a headquarters, the fact that the group
controls a certain territory, the ability of the group to gain access to
weapons, other military equipment, recruits and military training, its ability
to plan, coordinate and carry out military operations, including troops
movements and logistics; its ability to define a unified military strategy and
use military tactics; and its ability to speak with one voice and negotiate
and conclude agreements such as ceasefire or peace accords.*"

Generally, the accepted position is that under international law, ANSAs are bounds by norms
of IHL, in particular Common Article 3 and Additional Protocol I,*"* and groups that have
reached that required level of organisation are bound by customary international law
provision of a number of treaties, so long as the State on whose territory the armed conflict is
taking place, is a party to the treaty.®”> In addition, Common Article 3 is regarded as having
become a part of international law having customary status.®”® Groups such as insurgents and
belligerents operating in an armed conflict are deemed to bear direct rights and obligations.®
In Prosecutor v. Sam Hinga Norman,*” the Appeals Chambers of the Sierra Leone Special
Court stated that:

1t is well settled that all parties to an armed conflict, whether states or non-

state actors are bound by international humanitarian law, even though only

states may become parties to international treaties. Customary
International Law represents the common standard of behaviour within the

89 Prosecutor v. Haradinaj, Case no. 1T-04-84-84-T, Judgement (Trial Chamber) 3 April 2008, para. 60;
Prosecutor v. Boskoski, Case No. IT-04-82, Judgement (Trial Chamber) 10 July 2008, para. 199-203.

870 ibid.

81 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, (Cambridge
University Press, 2005), 1- 628 at 497, 498; Sandesh Sivakumaran, ‘Binding Armed Opposition Groups’ (2006)
55 (2) International and Comparative Law Quarterly, 369 — 394 at 372; Ezequiel Heffes and Brian E. Frenkel,
‘The International Responsibility of Non-State Armed Groups: In Search of the Applicable Rules’ (2017) 8
Goettingen Journal of International Law, 39 — 72 at 41; Jann K. Kleffner, ‘The Applicability of International
Humanitarian Law to Organised Armed Groups’ (2011) 93 (882) International Review of the Red Cross, 443 —
461 at 443, 444.

872 Bellal and Casey-Maslen (n 846) 184.
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84 Article 3, Geneva Convention [IV] Relative to the Protection of Civilian Persons in Time of War, 12 Aug.
1949, 75 U.N.T.S. 287; Article 1 (3) Inter-American Convention on Duties and Rights of States in the Event of
Civil Strife, 1 May 1957, 134 L.N.T.S. 45. See also Ireland v. United Kingdom, (1978) 25 Eur. Ct. H. R., (Ser.
A) at 149.
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Recruitment), Decision of 31 May 2004, para. 22; Rule 139, in J. Henckaerts and L. Doswald-Beck, Customary
International Humanitarian Law, ICRC & Cambridge University Press, 2005 and 2009.
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international community, thus even armed groups hostile to a particular
government have to abide by these laws.*’®

Also, UN-mandated commissions of inquiry have investigated violations of Common Article
3 and Additional Protocol IT by ANSAs,*” while the Security Council has equally condemned
violations of IHL norms by ANSAs, calling on them to respect the rules.*”® The opinion of
UN Experts has also affirmed the same position. An example is the Report of the Group of
Eminent International and Regional Experts in Yemen which stated that the conflict between
the Armed Forces of the Government of Yemen and the Houthi rebels qualifies as a NIAC
between a State Party and an ANSA, to which both Common Article 3 and Additional
Protocol II are applicable.’” Common Article 3 provides that the provision shall apply “in the
case of armed conflict not of an international character occurring in the territory of one of the
High Contracting Party, each party to the conflict shall be bound to apply, as a minimum, the
following provisions”.* Additional Protocol II which develops and supplements Common
Article 3 applies to conflicts taking place “in the territory of a High Contracting Party
between its armed forces and dissident armed forces or other organised armed groups...”.*
Regarding ANSAs, it additionally provides that they must be “under a responsible command,
exercise such control over a part of its territory as to enable them carry out sustained and
concerted military operations and to implement this Protocol”.® The use of the words ‘high
contracting party’ referring to a ‘State’ and ‘party’ in the clear text of Common Article 3

shows its bindingness on such groups as parties to a NIAC.

The above understanding is consistent with the dominant view that an armed conflict requires
at least two collective entities rather than individuals.®® This position has been affirmed by
international bodies and legal scholars who have noted that the word ‘each party’ in Common
Article 3, points to ANSAs as distinct entities from the Armed Forces of the State, showing
that such groups immediately take up certain international obligations the moment they are

deemed to have become parties to an armed conflict.* Several ANSAs are also known to

876 Case No. SCSL-2004-14-AR72E, Decision on Preliminary Motion Based on Lack of Jurisdiction (Child
Recruitment), Decision of 31 May 2004, para. 22.

87 Report of the International Commission of Inquiry on Darfur (25 Jan. 2005) para. 172.

878 See e.g., UNGA, Res. 54/96B (21 Dec. 1999); UN Doc. A/Res/54/96A-D Preamble; UNSC, Res. 2340 (8
Feb. 2017); UNSC, Res. 2461 (27 Mar. 2019); UNSC, Res. 2502 (19 Dec. 2019).

8 HRC, ‘Report of the Detailed Findings of the Group of Eminent International and Regional Experts on
Yemen’ (3 Sept. 2019) UN Doc. A/HRC/42/CRP. 1, para. 45 — 47.

80 Common Article 3, Geneva Conventions 1949.

1 Article 1 (1) Additional Protocol I1.
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84 Zegveld (n 774) 9; Bellal, Giacca, and Casey-Maslen (n 172) 55.
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have the capacity to issue binding unilateral statements, in which they promise to comply
with THL rules,*® while some others are known to have entered into agreements with States

and international organisations, under which they accepted certain IHL obligations.**

Though there is general agreement among States and international law scholars that ANSAs
are bound by IHL, the theoretical justification for making such a determination remains
unclear.®®” To address this issue, the existing legal arguments base the applicability of THL
rules to such groups on justifications such as customary law, the doctrine of legislative
jurisdiction of the host State, control of territory, and consent of third-party States.®® For

instance, the International Commission of Inquiry in Darfur noted as follows:

The SLM/A and JEM, like all insurgents that have reached a certain
threshold of organisation, stability and effective control of territory, possess
international legal personality, and are therefore bound by the rules of

customary international law on internal armed conflicts referred to above.
The same is probably true also for the NMRD.*®

The question may however be asked about how ANSAs can be bound by treaties to which
they are not high contracting parties. In the context of this research, the same question may be
asked how the CJTF which was not a party to IHL treaties made by the Nigerian State can be
bound by the same rules. Some insight can be drawn from the ICRC Commentary of 1949,
which states that:
The Commitment made by a State not only applies to the government but
also to any established authorities and private individuals within the
national territory of that State and certain obligations are therefore
imposed upon them. The extent of rights and duties of private individuals is
therefore the same as that of the rights and duties of the State. Although the

argument has occasionally been questioned in legal literature, the validity
of the obligation imposed upon insurgents has never been contested.*

What seems clear is that all armed actors in an armed conflict both state and non-state actors
are required to comply with the rules of IHL, so long as they are all involved in an armed

conflict ongoing on the territory of a high contracting party. In specific terms, such an

85 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 2004 1.C.J. 91;
Prosecutor v. Akayesu, ICTR-96-4-T, Judgement 627, (2 Sept. 1998).

8¢ Anthea Roberts and Sandesh Sivakumaran, ‘Law-making by Non-State Actors: Engaging Armed Groups in
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88 Sivakumaran (n 871) 371, 375, 381.
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80 See, Commentary on the Additional Protocol of 8 June 1977 to the Geneva Conventions of 12 August 1949,
Yves C. Sandoz, Christophe Swinarski, and Bruno Zimmerman (eds.) (Geneva: ICRC/Martinus Nijhoff
Publishers, 1987), para. 4444.
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obligation has been highlighted concerning CDFs operating in a counterinsurgency. In
Prosecutor v. Sam Hinga Norman,”' Samuel Hinga Norman, Moinina Fofana, and Allieu
Kondewa, all leaders of the CDF i.e., Kamajors of Sierra Leone, were charged and indicted
by the Special Court for Sierra Leone, for crimes against humanity, violations of Common
Article 3 to the four Geneva Conventions, Additional Protocol II, as well as other serious
violations of IHL according to Articles 2, 3, and 4 of the Statute of the Special Court.** There
are a number of facts from this case, that validate the position that all armed actors in an
armed conflict are required to comply with IHL rules. For example, the indictment referred to
organised armed factions in the Sierra Leonean armed conflict as including the CDF i.e., the
Kamajor which then was fighting against the Revolutionary United Front (RUF) rebels as
well as the Armed Forces Revolutionary Council (AFRC).*” In particular, the indictment
recognised the status of the Kamajor as an organised armed force comprising several tribally-
based traditional hunters.** It also noted that the accused persons and all members of the
CDF were required to comply with the rules of IHL as well as the law and custom governing
conduct of armed conflicts, inclusive of the Geneva Conventions of 12 August 1949 and the

Additional Protocols which Sierra Leone acceded to on 21 October 1986.%%

What is therefore clear from the above analysis, is that as a CDF operating in Nigeria’s
counterinsurgency warfare against Boko Haram, the CJTF must comply with the rules of
IHL. This is more so as the insurgency in question has been recognised as a type of NIAC in
which the rules of IHL such as Common Article 3, Additional Protocol II, and Customary
[HL are all applicable. As already established in Chapter 3, there are allegations of violation
of international law norms including IHL rules against the group, raising the question of how
its responsibility is to be determined. One option is to adopt the Sierra Leonan approach in
which, just like the case of the Kamajors, an ad hoc international criminal tribunal could be
set up to hold members of the CJTF responsible for their actions relating to violations of IHL
rules. Such tribunal would be set up mainly to hold to account all actors from the two main
sides i.e., the Nigerian State and the Boko Haram insurgents, and can also be extended to
other actors such as the CJTF. However, this approach is problematic, as it would only work

based on the cooperation of the Nigerian State, as the success of such a tribunal would

81 Prosecutor v. Sam Hinga Norman, Case No. SCSL-2004-14-AR72 (E); See also Prosecutor v. Sam Hinga
Norman — Order of Delegation Pursuant to Rule 22, (SCSL 14 of 2004) [2004] SCSL 105 (20 May 2004).

82 Ibid.
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ultimately hinge on how much its proceedings can be conducted unhindered within the state’s
territory as well as the extent to which it can receive testimonies from victims on the ground.
However, an important point that must be made is that whereas both the Kamajors and the
CJTF are CDFs demonstrating the characteristics of hybrid irregular forces, when it comes to
their interaction with IHL rules in these two different armed conflicts, both differ in a little
respect. On the one hand, the role of the Kamajor in the Sierra Leone civil war was more of a
rebel force, which more involved in more extensive combat functions and military operations
alongside Sierra Leonean forces, which made it that its activities impacted more extensively
on IHL rules. On the other, the CJTF in Nigeria’s counterinsurgency warfare against Boko
Haram has only been deployed in limited combat roles, majorly in areas such as
accompanying troops on missions so as to identify suspect Boko Haram insurgents,
intelligence gathering and holding recovered territories. Aside these limited combat roles,
much of the group’s activities has revolved round the provision of local governance
functions. Rather than the Kamajor, a group that correctly typifies the character of the CJTF
is the Koglweogos in Burkina Faso, which was discussed in Chapter Three. And so, the
extent to which the Kamajors given their high combat roles were required to comply with
IHL rules, is not the same for the CJTF. It therefore means that the option of an ad hoc
international criminal tribunal may not be the correct approach to hold a group like the CJITF

responsible for its actions, but rather through the State on whose behalf it has been acting.

This brings into view the second option i.e., for the Nigerian State to deploy the
instrumentality of its internal laws to hold members of the group to account. This is equally
problematic a major reason being the absence of an internal law governing the activities of
the group. Even with the absence of such a law, the State may still be able to prosecute
members of the group under other relevant criminal laws, however, has noted earlier in this
research, the government so far has demonstrated its inability and/or unwillingness to act in
this regard. Faced with such difficulties, a third option is to hold the State responsible for the
conduct of the group. Clearly, allegation of IHL violations levelled against the group
represent a breach of the primary rules. There would however be a need to determine if under
the secondary rules, activities of such a group are attributable to the Nigerian State, or to any

other State for that matter.

4.3.2. International Human Rights Law (IHRL).
As much as the issue of whether IHRL should apply to ANSAs has gained increased

attention, in the same manner it has remained somewhat difficult to address the pertinent
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questions. Under the IHRL framework, individuals are generally viewed as rights holders,
while States are considered as duty-bearers, having the obligation to protect these rights.*
Within this framework, ANSAs lack direct obligations and so cannot be held responsible for
violations.*” Compared to the level of progress achieved under IHL, the IHRL framework
has proved rather difficult to unravel. According to Alston, while IHL had continually
reached out to all parties in armed conflicts, groups who base themselves on the framework
of THRL were reluctant to respond.*® With respect to armed conflict situations, the
mainstream view is that the IHRL is applicable at all times.*” Also, a number of regional
human rights instruments show that human rights are an intrinsic part of the rules applicable
in armed conflicts and situations of emergency.”” Nonetheless, the application of THRL to
ANSAEs, in particular groups such as the CJTF in a counterinsurgency like the type Nigeria is
waging against Boko Haram, remains complicated. A fundamental reason underpinning this
is that IHRL is designed for the regulation of States that shoulder the obligation to protect the
rights of their citizens and not private actors.””' As Zegveld notes:

Various bodies, including the Inter-American Commission, the special

rapporteurs and working groups of the UN Commission on Human Rights,

and the UN Secretary-General have answered the question whether human

rights treaties can be applied to armed opposition groups negatively. The

principal reason is that human rights regulate the relationship between the

government and the governed and aim to check the exercise of state

power.””

IHRL provides for obligations that States are bound to respect.’” As parties to IHRL treaties,

States assume obligations and duties under international law, to respect, to protect, and to
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Human Rights Law Protection and International Humanitarian Law’ (2004) 86 (856) International Review of the
Red Cross, 789 — 814 at 791.
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fulfill human rights.”™ As primary subjects exercising public authority, States bear first-line
obligation for the implementation of IHRL,”” as reflected in international as well as regional
human treaties concluded by them. IHRL regulates the vertical relationship between States
and the people within their jurisdiction; meaning that States hold the principal responsibility
to address human rights violations carried out by ANSAs within their territory.”* In contrast
to the text of relevant IHL rules such as Common Article 3 and Additional Protocol II, IHRL
treaties do not include ANSAs as direct duty-bearers. For example, a look at two instruments
at the core of IHRL i.e., the ICCPR and the ICESCR, will reveal that their provisions refer to
“each State party to the present covenant...”,””” which the Human Rights Committee (HRC)
interpreted, saying that “the Article 2, paragraph 1 obligations are binding on States [Parties]

and do not, as such, have direct horizontal effect as a matter of international law”.”%®

Though the desire to apply IHRL to ANSAs is recognisable, fears abound that this may
undermine the entire IHRL regime, especially the status of States. However, in recent times
the IHRL landscape has begun to change, with the view that IHRL become applicable to
ANSAs gaining more ground, in particular with the activities of key agencies of the UN. An
example is the Special Representative of the UN Secretary-General for Children and Armed
Conflicts, who was able to extract commitments from groups such as Sudan’s Peoples’
Liberation Movement, the Revolutionary United Front in Sierra Leone, the Liberation Tigers
of Tamil Eelam of Sri Lanka, and the Revolutionary Armed Forces of Colombia.’” There has
equally been increased commentary amongst scholars who accept that non-state actors are
bound by THRL.”® Clapham for example argues that “in such situations where the State is
collapsing or has already collapsed, it is almost perverse to insist that human rights norms and
procedures only be invoked through the prism of the State and the government authorities”.”"!
He then notes that “the most promising theoretical basis for human rights obligations for non-

state actors is first, to remind ourselves the foundational basis of human rights is best

explained as rights which belong to the individual in recognition of each person’s dignity. The
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implication is that these natural rights should be respected by everyone and every entity”.”'?

Clapham’s views appear to reflect the opinion of the HRC which states that “the rights
enshrined in the Covenant belong to the people living in the territory of the State party”,” a
view that informed the practice of UN commissions, such as the UN Commission of Inquiry

in Libya and Syria.”"*

For Mastorodimos, the justification for applying IHRL to ANSAs rests on the subject matter
of IHL, which operates in a two-way direction.””> According to him, on the one hand, IHRL
largely resembles IHL in the sense that most provisions of IHL are largely the protection of
existing human rights norms in armed conflict.”’® What he appears to suggest is that THRL
ought to apply to ANSAs given the applicability of IHL. He notes on the other hand, that they
are indeed rights under IHRL not covered by IHL for example the right to property.”’” The
argument is that such areas lacking protection, which are likely to be impacted in an armed
conflict ought to be protected. Other legal justifications that have been invoked for the
application of IHRL to ANSAs include the wording in preambles of human rights treaties
referring to responsibilities of all individuals, by devolution i.e., that the human rights
responsibility of States devolve to ANSAs the moment they replace formal state authorities as
well as through the application of the evolutionary principle to the interpretation of treaties in

which ANSAs are accepted as parties to these treaties.”'®

There is also the more recent viewpoint that supports the notion that human rights norms
should apply to ANSAs in certain circumstances, such as when they perform governmental
functions and exercise de facto control of territory.”" For instance, Fortin and Murray contend
that though ANSAs are not parties to human rights treaties, they can however bear human
rights responsibility when they exercise de facto authority over part of a territory,” with

Fortin noting more specifically that this has an added value for the ‘everyday life’ of the
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civilian population.”®" Even in armed conflict situations, the everyday life of the people
continues, with the need to protect certain rights that may not have a direct connection with
the violence. As Murray observes, “life goes on for individuals affected by armed groups
activity, and despite the uncertain circumstances in which they live, it is essential that efforts
be undertaken to ensure that their fundamental human rights are respected and protected”.*?
Due to the peculiar situation of armed conflicts, it is often difficult for States to protect the
human rights of civilians living in rebel-controlled territories, the implication being that such

people are deprived of protection under IHRL.**

This position appears to be justified by the
fact that, after all, IHRL is expected to govern the relationship between those who govern and
those who are being governed, meaning that any authority in charge of a territory at any point
in time, ought to bear responsibility for human rights protection. This position has been
challenged by Sivakumaran who argues that making IHRL binding on the basis of de facto
control exercised by ANSAs over territory and population is problematic because de facto

control of territory does not equal a right to represent the State.”**

The ‘control of territory’ approach also underpins the practice of the UN which from time to
time has called upon ANSAs to respect IHRL and that when violations occur, they have a
responsibility, like States, to provide reparation. For instance, the United Nations Security
Council (UNSC) as well as other UN agencies, have in their reports demanded that ANSAs
abide by human rights responsibilities, respect human rights, and also bring an end to human
rights violations.”” In its 2007 resolution on the armed conflict in Afghanistan, the UNSC for
example “called upon all parties to uphold international humanitarian and human rights law
and to ensure the protection of civilian life”.”*® Also, in its 2010 report on Afghanistan, the
UN Secretary-General noted that “closely linked to impunity and abuse of power are attacks
on freedom of expression, carried out by both State and Non-State Actors”.””” Protection of
the rights of children in armed conflicts is another aspect of human rights responsibility

directly applicable to ANSAs. Instructive in this respect are UNSC resolutions 1612 and 1882

721 ibid.

722 Daragh Murray, Human Rights Obligations of Non-State Armed Groups (Hart Publishing, 2016), 1 — 307 at
6.

72 UNHCR, ‘Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions on Armed
Non-State Actors: The Protection of the Right to Life’ (5 June 2018) UN Doc. A/HRC/38/44, para. 25.

24 Sivakumaran (n 871) 380.

725 Report of the International Commission of Inquiry on Darfur to the United Nations Secretary-General, 25
Jan, 2005, para. 600 and 603; Report of the UN Secretary-General Panel of Experts on Accountability in Sri
Lanka, 31 Mar. 2011, para. 419.

726 S/Res/1746 (2007) para. 25.

727 Report of the Secretary-General, The Situation in Afghanistan and its Implication for International Peace and
Security, 10 Mar. 2010, UN/Doc. A/64/705-S/2010/127, para. 28.

160



of 2005 and 2009 respectively.”® Generally, some rules of IHRL have reached the status of
custom. For instance, it is broadly accepted that some provisions of human rights have
attained the status of jus cogens and that they bind every subject of international law.’*
Several such rights include the right to life; the right to humane treatment; the prohibition of
slavery or forced labour; the prohibition of discrimination based on race, colour, sex,
language, religion, or social origin; prohibition of imprisonment for civil debt; prohibition of
crimes against humanity; right to legal personhood; and the freedom of conscience.” The
meaning is that whether or not ANSAs exercise de facto control of territory, they could be

legally bound by core IHRL norms defined as jus cogens.”

An examination of the practice within the mainstream UN community and in extension, its
human rights system, will show progressive recognition of the application of THRL to
ANSAs. Member-states have engaged with such groups politically for example towards
securing ceasefires, while UN agencies as well as international Non-Governmental
Organisations (NGOs) have also interacted with ANSAs toward protecting the civilian
population in territories where such groups operate.”* In the last twenty years, there have
been well over one twenty-five UNSC resolutions,”® with another sixty-five by the UN
General Assembly (UNGA) as well as several statements by the President of the UNSC
concerning the human rights responsibility of ANSAs.”** Reports of Special Rapporteurs
show that states’ central role under IHRL extends to other actors and that the sources of
international legal personality and human rights responsibility for ANSAs can be traced to
customary as well as treaty law.”” Referring to human rights abuses by the Islamic State of
Iraq and the Levant (ISIL), the UN Human Rights Council (HRC), for example, stated that it

condemned:
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In the strongest possible terms the systemic violations and abuses of human
rights and violations of international humanitarian law resulting from the
terrorist acts committed by the so-called Islamic State of Iraq and the
Levant and associated groups, that took place since 10 June 2014 in several
provinces of Iraq, which may have amounted to war crimes and crimes
against humanity, and strongly condemn in particular all violence against
persons based on their religious or ethnic affiliation, as well as violence
against women and children.”

As noted earlier while a number of these groups are known to have the capacity to issue
binding unilateral statements in which they promised to comply with THL,*’ there also exist
agreements between States and ANSAs, as well as between such groups and the UN,
suggestive of their capacity to enter into agreements.” The UN and regional organisations
such as the African Union (AU), have equally played significant roles in negotiating and
drafting such agreements, with their representatives also involved in the verification and
monitoring process. In additions, the UNSC has set up several missions to assist in verifying
and implementing peace agreements during peace processes and has requested States to
support such agreements and refrain from jeopardising their implementation. It is worth
stating that, because such agreements do not fall within the traditional framework of treaties,
scholars and the courts have noted that they cannot be considered international legal
agreements, sufficient to trigger responsibility under international law.”’ However, this
position has been countered by the case law of the International Criminal Tribunal for
Yugoslavia (ICTY), and the report of the Darfur Commission of Inquiry.** In some instances,

the opinion of the UNSC is relied upon as possible areas to infer responsibility, even though
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such resolutions oftentimes may simply state that the ANSAs in question have violated IHRL,

without referring to its human rights responsibility as a legal fact.”'

A recent approach is to treat the non-state actors like a state-like entity, designating it as a de
facto authority, thereby requiring it to comply with IHRL norms like a State. Ben Emmerson,
the UN Special Rapporteur on the Promotion and Protection of Human Rights and
Fundamental Freedoms while Countering Terrorism, accordingly, notes that “it is worth
recalling that non-state actors that exercise government-like functions and control over a
territory are obliged to respect human rights norms when their conduct affects the human

rights of the individuals under their control”.”**

As stated earlier in Chapter One, two notable instances in which ANSAs have been accorded
direct human rights responsibility are under Section 4 of the Optional Protocol to the
Convention on Rights of the Child on the Involvement of Children in Armed Conflicts
(Hereinafter the ‘Optional Protocol’),’” and Article 7 (5) of the African Union Convention
for the Protection and Assistance of Internally Displaced Persons (Hereinafter ‘the Kampala

Convention’).”*

Aside from these two provisions, the issue of whether IHRL be extended to
ANSAs remains a continuing debate. It is worth reinstating that, this debate notwithstanding,
the dominant perspective leans towards treating IHRL as applicable to ANSAs. At the core of
this reasoning is the fundamental argument that, whether derived from natural law or
international legal sources, human rights are considered the entitlement of all human
beings.”* They are regarded as inalienable and thus any actor, State or non-state, group, or
person, seeking to violate these rights, ought to be held responsible.”*® In light of this, it is
only correct to say that while States remain the main plank on which the IHRL regime is
built, other planks provide support, in particular planks such as ANSAs, who are increasingly
considered as additional duty-bearers.”’” Noting this point, former UN Special Rapporteur on
Extrajudicial, Summary, and Arbitrary Executions, Philip Alston notes that:
1t is increasingly understood, however, that the human rights expectations

of the international community operate to protect people, while not thereby
affecting the legitimacy of actors to whom they are addressed. The Security
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Council has long called upon various groups that Member States do not
recognise as having the capacity to formally assume international
obligation to respect human rights. The LTTE and other armed groups must
accept that in so far as they aspire to represent a people before the world,
the international community would evaluate their conduct according to the
Universal Declaration’s common standard of achievement.”*®

Notwithstanding the significant convergence of opinions on the applicability of IHRL to
ANSAs, there are a number of challenges. For instance, a major contention is on the issue of
whether such groups possess the capacity needed to indeed protect, respect, and fulfill IHRL.
While there are few impediments regarding such groups respecting negative rights, it remains
problematic whether they have the necessary infrastructure to fulfill the requirements of
certain rights, such as example, the right to a fair hearing. There is also the view that States
may be unwilling to recognise the fact that IHRL applies to ANSAs, as that would be
tantamount to attributing state-like prerogatives to these groups, thereby legitimising their
activities. Instead, states would rather prefer to treat such groups as criminal organisations
and regulate their conduct either through their internal law or the instrumentality of

international criminal law.**

The above analysis reveals the complicatedness of applying IHRL to ANSAs, which is the
broader category that accommodates the CJTF. As stated repeatedly in this work, the unique
character of the CJTF even makes such an application much more difficult. This is because
the regular ANSAs that are covered in the analysis above, are considered as being potential
duty-bearers given the related argument that such groups may possess limited international
legal personality. However, for a group such as the CJTF, which in this chapter has been
described as having a derived legal personality, it appears difficult to consider the group a
potential human rights duty bearer. Even at that, despite its activities as a provider of local
governance functions, from the discussion in Chapter Three, the group does not exercise
control over any Nigerian territory. Rather, it has exploited the opportunity of limited State
presence in certain areas, to replace the State and perform local governance functions. With
this clarification, it means that the ‘control of territory’ argument canvassed above, as a basis

for according to ANSAS the status of human rights duty bearer, does not apply to the group.

However, what this Chapter has been able to establish, is that the group has violated norms of

primary regimes of international law i.e., IHL and IHRL. Such violations imply that they
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E/CN.4/2006/53/Add.5, (27 March 2006), para. 27.
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immediately trigger the application of the secondary rules of state responsibility. While the
group may not be able to bear direct responsibility, the violation of norms under these
primary regimes means that there must be a way of holding the Nigerian State responsible for
these actions. For the opposite to happen, is to leave thousands of victims of such conduct
without access to remedies, while at the same time empowering the State as well as the group
to continue with their actions, and/or act in like manner in the future. The loose relationship
between the Nigerian State and the group as well as a lack of an internal law creating the
needed legal link between the two parties, underscore the need for a broadening of the current
law of state responsibility framework, in particular an expansion of Article 7 of the Articles
on State Responsibility to accommodate situations of “working relationship” between States
and nonstate entities, which are novel developments. To establish the validity of such a
recommendation, there is a further need to examine the law of state responsibility, to further

highlight this responsibility gap.

4.4. Conclusion.

This Chapter has engaged the issue of whether CDFs such as the CJTF do have international
legal personality, human rights violations by the CJTF, as well as the extent to which IHL and
IHRL may be considered applicable to the group. Discussions under this section established
the complicated nature of the debate on the concept of international legal personality and how
matters in this area remain unsettled. To gain further understanding, particularly regarding the
legal personality of the CJTF, the chapter examined the scope of responsibility of ANSAs
under relevant rules of IHL and IHRL to determine, whether development in the rules

provides more insights.

While from the above discussion, an argument can be made that ANSAs generally may have
limited international legal personality, depending on the conditions and circumstances, it is
difficult to see how the rule can be extended to groups such as the CJTF. It would appear that
a more convenient position is to view their personality as grafted into that of the State, for
and on whose behalf they operate. From the discussion in this chapter, holding them directly
to account for IHL violations is also problematic, given the low threshold of their combat
involvement and the fact that, in any case, the Nigerian State has so far demonstrated its

inability and/or unwillingness to even hold the group to account.

The discussion on applicability of IHRL established the fact that there is a developing

proposition that this regime of international law be extended to ANSAs, especially when they
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exercise control over territory. The significance of this proposition is seen in the fact that it
has increasingly been recognised by the UN, its organs, and agencies. The Chapter however
noted that extending such a proposition to the CJTF presents familiar challenges, the most
important being the fact that, as established in the earlier part of this Chapter, the group
cannot be said to possess the kind of limited international legal personality associated with
the broader category of ANSAs. This is aside from the fact that the group does not exercise

control over any Nigerian territory, as to make the ‘control of territory’ rule applicable to it.

Similar to Chapter Three, the most significant finding from this Chapter is that there is clear
evidence of a working relationship between the CJTF and the Nigerian State, sufficient to
grant the group the status of a de facto organ of the State and be a basis for attribution. In
addition to evidence of a combat relationship between the group and the Nigerian State
established in Chapter Three, more evidence of a working relationship is seen in several UN
reports, which hold credible information on the interaction between the group and the
Nigerian Military in the counterinsurgency operations. These include the report by the
OHCHR has alluded to such an informal link/relationship;®*® the first report of the UN
Secretary-General submitted to the UNSC on the armed conflict situation in the country,
covering the period of January 2013 to December 2016;”' the second report, spanning
January 2017 to December 2019;%** and the 2021 report of the UN Special Rapporteur on

Extrajudicial, Summary, or Arbitrary Executions, Agnes Callamard.’*

In addition, the work of human rights groups in the region also reflects the views captured in
the above-referenced UN reports. For instance, Amnesty International notes that in practice,
the group falls under military command i.e., the authority of the Nigerian Military.”>* In
particular, the organisation referred to a document sent in July 2013 to the Defence
Headquarters, from a Commander of the Military Joint Task Force in Maiduguri, the capital
of Borno state, in which it was stated that the CJTF operates under close supervision of

troops and work together with them to effect the arrest of Boko Haram insurgents.””> The
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Military also put in place further checks to align the operations of the group with that of its
troops.” In fact, by July 2014, members of the group had been organised into units, working
in close coordination with relevant military units.””” This shows that the military and the
CJTF have been active partners in this counterinsurgency, with this working relationship
benefitting the Nigerian State. Connected to this point, is the fact that the CJTF’s
performance of governance functions has been occurring simultaneously within its working
relationship with the Military. It is clear from the above reports that despite the absence of an
internal law creating the necessary legal link between the CJTF and the Nigeria State, there is

sufficient evidence of a working relationship between both parties.

The existence of such a working relationship between the CJTF and the Nigerian State, ought
to be a sufficient basis for engaging the responsibility of the Nigerian state for the conduct of
the group. However, under the current framework, this is not the case given the strict
requirement of an internal law to engage state responsibility as well as evidence of complete
dependence. This demonstrates that there is a problem with the current framework regarding
state responsibility, as it does not sufficiently cover all scenarios in which a State may be
involved with a non-state entity, for attribution of conduct. While many States are likely to be
incentivised to work with non-state entities in informal relationships, there is a corresponding
likelihood that not many of such States would be equally incentivised to enact laws governing
the activities of these groups. Therefore, allowing a State to escape responsibility, simply
because it deliberately refuses to enact an internal law, undermines the international
framework on state responsibility, especially, as it is unclear where responsibility would lie,
for violations of international law norms committed in the course of such informal
relationships. With the problems regarding determining responsibility under the regimes of
IHL and IHRL established in this Chapter, examining the possibility of attribution under the
law of state responsibility becomes more important. In light of this, Chapter Five of this
thesis will investigate whether the existing conditions for attribution under the Articles on
State Responsibility and the different tests developed by international courts apply to the
conduct of the CJTF and its relationship with the Nigerian State. It will explore current

practices in international law and perspectives on how attribution can be achieved.

76 ibid.
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CHAPTER FIVE
INTERNATIONAL RESPONSIBILITY OF THE NIGERIAN STATE FOR THE
CONDUCT OF THE CIVILIAN JOINT TASK FORCE
5.0. Introduction.

The law of state responsibility provides a framework for determining whether and how the
conduct of non-state entities can be attributed to States. This is governed by the Articles on
State Responsibility and the case laws of different international courts developed from an
interpretation of these articles. This makes it an important regime in addressing the main
question in this research. As established in Chapter One of this thesis, in the context of the
relationship between the Nigerian State and the CJTF, the relevant provisions are Articles 4,
7, and 8 of the Articles on State Responsibility, and central to these articles is the concept of

the ‘organ of the State’ which is often the basis on which attribution becomes possible.

Under Customary IHL, groups such as the CJTF are referred to as militias and/or volunteer
units and are considered as forming a part of the Armed Forces of the State, implying that
their conduct may be attributable to the State on this basis. However, in making such a
determination, four conditions must be satisfied i.e., that the group in question is commanded
by a person responsible for its subordinates; that the group wears a fixed distinctive emblem
recognizable at a distance; that the group carries arms openly; and that the group conducts its
operations in line with the law and custom of war. In addition, there must be an incorporating
legislation i.e., an internal law of the state or evidence of continuous combat function in
which the group operates alongside the state in an armed conflict, which establishes a link
between the two parties. With specific reference to the relationship between the CJTF and the
Nigerian State, it is important to determine whether a conclusion can be reached that the

group is a member of the Nigerian Armed Forces, specifically as an organ of the State.

This Customary IHL framework provides a window in answering the main question of this
research. The opportunity for such examination is provided by Article 4 of the Articles on

State Responsibility which governs attribution based on being an organ of the State. If the
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group can be considered a part of the Armed Forces, then attribution of its conduct to the
State becomes possible. If not, there would be a need to examine other relevant provisions of
the Articles on State Responsibility as well as relevant case laws of international courts
regarding the current position when it comes to attributing the conduct of these kinds of
groups to States. This will be the focus of this chapter. In sum, the Chapter examines the
framework of the law of state responsibility as a secondary rule, in understanding whether the

CJTF’s violation of the primary rules of IHL can be attributed to the Nigerian State.

Accordingly, the structure of this chapter is as follows. Section 5.1. examines which factual
and legal circumstances will be relevant in attributing the conduct of the CJTF to the
Nigerian State under the law of state responsibility framework. Under this section, three
forms of attribution standards i.e., attribution based on being an organ of the state (Section
5.1.1.), attribution based on exercise of governmental functions (Section 5.1.2.), and
attribution based on direction/control (Section 5.1.3.), would be carried out. While examining
attribution based on being an organ of the state, the chapter will further analyse the rules of
Customary IHL that provide that militia/volunteer forces are considered a part of the Armed
Forces of a State. The CJTF’s involvement in combat operations with the Nigerian Armed
Forces, which has enabled it to perform local governance functions raises the question of
whether the existing standards under Customary IHL are sufficiently designed to define this
group as a member of the Armed Forces. To better understand the notion of attribution based
on direction/control in Section 5.1.3 an analysis of the several tests developed by the ICJ as
well as international criminal tribunals will be undertaken. More precisely, three tests that
have been developed over the years will be examined. These include the Effective Control
test (Section 5.1.3.1), the Overall Control test (Section 5.1.3.2), and the Strict Control test
(Section 5.1.3.3.).

5.1. Attributing Conducts of the CJTF to the Nigerian State under the Law of State
Responsibility.

In contemporary times, the extent to which a State would be deemed responsible under
international law, for conduct involving non-state actors is increasingly attracting attention.
This is more so as such entities e.g., terrorist groups, multinational corporations as well as,
and Non-Governmental Organisations (NGOs) now play dominant roles in the public space,
as States continue to privatize traditional state functions, engaging private actors in public-

private collaborations.””® Also, resolving such a quagmire has become necessary given that in
#8 Bodansky and Crook, (n 1).
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some situations a country’s internal law may say nothing about such engagement, or may just
be imperfect, in dealing with the situation. A relevant mechanism for determining where
responsibility may lie in such circumstances is the framework of attribution under the law of
state responsibility, which connotes the principle of attaching an act or omission by an actor,
other than the State, to the State. Condorelli and Kress offer the most widely accepted
definition of the term Attribution’ stating that:

Attribution or (imputation) is the term used to denote the legal operation
having as its function, to establish whether given conduct of a physical
person, whether consisting of a positive action or an omission, is to be
characterised, from the point of view of international law, as an act of the
State (or the act or any other entity possessing international legal
personality) ”

It refers to a body of connections and conditions required to be satisfied to determine that it is
a State that has indeed acted in a particular instance, while the actual author of the act is
forgotten and perceived simply as a means or tool of the State.”® In legal doctrine, the
liability of a subject of international law, including a State, arises when such an entity
breaches its international obligation, irrespective of the origin of that obligation.”®" Such
obligation may be established under customary international law, the provision of a valid
international treaty, decisions of relevant international bodies such as a resolution of the UN
Security Council, or general principles of law.’** Generally, the law of state responsibility for
internationally wrongful acts is divided into primary and secondary rules, with the primary
rules concerning a State's compliance with its obligations under relevant regimes of
international law and the secondary rules being those triggered when a State commits an

internationally wrongful act.’®

The law of state responsibility operates to govern the enforcement as well as compliance with

a state’s obligation under international law®** when certain conducts cause harm in breach of

N

such obligation’® and the consequences thereof.”® It occurs when one state breaches its

7 Luigi Condorelli and Claus Kress, ‘The Rules of Attribution: General Considerations’ in James Crawford,
Allain Pellet, & Simon Olleson, (eds.) The Law of International Responsibility (Oxford: Oxford University
Press, 2010), 1 — 1253 at 221.
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international law obligation by infringing on the rights of another state.”®” Today, the
authoritative restatement of the law of responsibility is the ILC’s Articles on Responsibility of
States for Internationally Wrongful Acts 2001 (Hereinafter the ‘Articles on State
Responsibility’) which the UN General Assembly recommended to all States in 2002.°® It is
a document resulting from nearly 40 years of legal analysis and deliberations by the ILC
under the leadership of different Special Rapporteurs.”” It is a comprehensive framework of
legal obligations, covering general principles of States’ international responsibility; the
primary rules establishing attributable internationally wrongful acts, and the secondary rules
that flow as a legal consequence from a state’s breach of an international obligation.”™ It is a
restatement of the customary international law of the secondary principles of state

responsibility.””!

The framework generally deals with the responsibility of states, meaning
that the responsibility of other subjects of international law, such as individuals and
international organisations, are outside its scope.”” The main basis for the international
responsibility of the State is that an act of that State constitutes an international violation,
though it is expressed in the action or inaction of its bodies or officials violating its
international obligation.””? Under the Articles on State Responsibility, conditions for possible
attribution are spelled out in the eight articles under Chapter 11, in particular, Articles 4 to 11,
which determine how and when such acts can be considered that of the State. In formulating
the rules of attribution, the ILC relied on state practice and jurisprudence, relying heavily on

situations in armed conflicts.””*

Defining state responsibility, Article 1 of the Articles on State Responsibility provides that
“every internationally wrongful act of a State entails the international responsibility of that
State”.””> As noted earlier, the entire framework is premised on the distinction between
primary and secondary rules of international law.””® According to Article 2, there are two

main elements to an internationally wrongful act. First, there must have been a violation of

?7 Noyes and Smith (n 52).

768 ‘International Law Commission (ILC), Articles on Responsibility of States for Internationally Wrongful
Acts’ (n 45). See Kristen E. Boon, ‘The Law of Responsibility: A Response to Fragmentation?” (2012) 25 (16)
Pacific McGeorge Global Business & Development Law Journal, 395 — 407 at 399.
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primary rules of international law, i.e., the conduct in question must represent a breach of the
State’s obligation under international law, and second it must engage any of the secondary
rules of state responsibility i.e., it must also be attributable to the State under international
law.””” For the first element to be satisfied, the conduct in question must be a violation of the
State’s international obligation, arising under treaty or customary law. When applied to this
research, it means that a violation of any of Nigeria’s obligations under substantive IHL or
[HRL treaties is capable of triggering attribution. This can be further explained in this light:
First, Nigeria is a signatory to the Geneva Conventions and Rome Statute of the International
Criminal Court (ICC).””® Second, since at least May 2013, the Office of the Prosecutor of the
ICC has stated that the insurgency in the Northeast region of Nigeria is an NIAC and that her
office would begin investigations into war crimes and crimes against humanity perpetrated by
all parties to the conflict.”” In an NIAC, civilians, as well as other categories of individuals
such as religious and medical personnel, enjoy protected status and only lose this protection
when they take direct part in hostilities.”® Taking this together, as an NIAC, it means that a
breach of the primary rule of civilian protection in Nigeria’s counterinsurgency against Boko
Haram, automatically triggers the application of the secondary rules of law of state
responsibility, so long as the conduct leading to these violations falls within one of the

conditions captured under the Articles on State Responsibility.

Concerning the second element, the conduct must be attributable to the State in question.
Attribution of conduct to a State is at the core of the law of state responsibility and from the
very beginning of its work on the Articles on State Responsibility, the ILC had noted that no
responsibility would be conceivable, if, from the outset the conduct in question, could not be
attributed to the State.”®' What this means is that there must be a link between the conduct
considered a potential violation of international law and an organ or entity of the State. This
is because, as a longstanding rule of law of state responsibility, a State generally is not
considered responsible for the conduct of non-state actors or entities.”®* This follows the

reasoning that there is a distinction between private and public acts, a principle that has long

?77 ibid; Thomas Weatherall, Rules of Attribution in the Law of State Responsibility in Duality of Responsibility
in International Law, (Brill, Nijhoff, 2022) 1 — 352 at 178.
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shaped the political and legal theory of the State.’® In a situation where conduct is considered
public, it is attributable to the State and can constitute an internationally wrongful act,
however, where it is deemed a private act, it cannot lead to state responsibility. This rule,
however, is considered problematic given that a State as an abstract entity can only act
through individuals i.e., non-state actors. For instance, Macak and Boutin have noted that a
State being an artificial entity can only act through individuals, agents, and representatives,
the implication being that what constitutes the acts of the State sufficient to engage state
responsibility, are nothing but the acts and omissions of individuals acting on the State’s
behalf, which the law imputes to the State.” As Macak further notes, inclusive in these
attributable conducts must be acts that a State would not normally carry out through its
organs, or else States would simply resort to outsourcing their lower work to individuals and
private actors, thereby escaping international responsibility.”® Speaking in a similar light,
Lanovoy observes that attribution entails the normative process of connecting the wrongful
act of an individual to an action or omission of the State.”® The individual’s act engages the
responsibility of the State by showing that the State was in the wrong, either by its acts of
giving positive encouragement to the individual’s conduct or by its omission to prevent or

punish it.”’

The above explanation implies that Nigeria would be in breach of its obligations under ITHL
or IHRL if members of its regular armed forces, as well as ‘militias and volunteer units’ such
as the CJTF, for instance, attack the civilian population, thereby violating their protected
status under IHL. In such a situation, while the attack in question satisfies the first element of
being a violation of the State’s obligation under THL, it also satisfies the second element, in
the sense that it is attributable to the State as the conduct of its organ, having a link with it.
However, where, irrespective of the fact that there has been a clear violation of an

international obligation, it becomes difficult to determine whether the individual or group
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alleged to have carried out the attack is an organ or entity of the State, due to lack of a

relevant link, attribution becomes impossible.

The above is the central problem at the heart of the main question in this research. The
attribution of the CJTF’s conduct to the Nigerian State presents a challenge, which is
principally due to the group’s lack of status under Nigeria’s internal law. The question is
whether the legal consequences arising from the conduct of the group can be attributed to the
Nigerian State. In particular, it is important to understand which standard of attribution
should be read into the relevant rules of the Articles on State Responsibility in attributing the
conduct of the group to the Nigerian State. Concerning Nigeria’s engagement of the CJTF in
counterinsurgency warfare, several articles may be relevant in determining attribution,
however, articles 4, 7 8, and 9 are of particular importance and will be examined in this part
of the Chapter. These articles provide separate but related points for answering the question
of whether the conduct of the CJTF can be attributed to the Nigerian State, and the legal

consequences arising from such attribution.
5.1.1. Attribution Based on Being an Organ of the State.

The first rule relates to the attribution of the conduct of state organs i.e., entities that are a part
of a State’s legal and operational machinery, which also operates on its behalf. Article 4 of the
Articles on State Responsibility provides important conditions for satisfying attribution based
on being an organ of the State. It provides that:

The conduct of any State organ shall be considered an act of that State

under international law whether the organ exercises legislative, executive,

judicial or any other functions, whatever position it holds in the

organisation of the State, and whatever its character as an organ of the

central government or of a territorial unit of the State. An organ includes

any person or entity which has that status in accordance with the internal
law of the State.”™

Article 4 is at the core of attribution under the law of state responsibility. The purpose of the
provision is to anchor attribution on the basis that a State has sufficient connection with the
non-state entity in question.”® It defines that the conduct of an entity is attributable to the
State so long as such an entity is defined under an internal law of the State, making it de jure
organ of the State. In other words, it attributes the acts of a non-state entity to a State on the

basis of a legal link between the two parties. It is clear from this text that the conduct of non-

788 Article 4, Articles on State Responsibility 2001.
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state entities can be attributed to a State, so long as certain additional conditions are satisfied
i.e., that the organ in question exercises a degree of power or functions, and that the status
upon which it exercises such powers derives from an internal law of the State. Once a group
or entity is defined under the internal law of a State, it is considered a de jure state organ i.e.,
an organ of the State created by law and the State therefore bears responsibility for all actions
of such an entity operating in that capacity.”” It means that both the text and the spirit of the
Articles on State Responsibility conceive would-be organs of the state to be bound by law. A
notable example is the case of the Armed Forces of a State, whose conduct in armed conflicts
such as a counterinsurgency, which is backed by an internal law, is considered an act of a
state organ and therefore attributable to the State. Attribution in this regard flows from the
juridical status of such organ of the State.””' Whereas it operates as the State's regular forces,
the conduct of members of the Armed Forces of a State is not outside the confines of the
law.””? Generally, therefore, the conduct of a State’s Armed Forces when they participate in an

armed conflict, in their official capacity as organs of the State, is attributable to the State.

For irregular forces to be included in this category, they would have to be defined as a part of
the Armed Forces of a State. It is in this wise that the provisions of Article 4 of the Articles on
State Responsibility intersect the rules of IHL. Article 3 of the Hague Convention IV
provides that a party to the conflict “shall be responsible for all acts by persons forming part
of its armed forces”.”” These provisions relate to acts committed contrary to official
instructions. Generally, IHL provision are considered an exception to the general rule i.e., lex
specialis, in which conducts of members of a State’s Armed Forces are deemed attributable to
the State, even when carried out in their capacity as private actors. Also, Rule 4 of Customary
International Humanitarian Law (CIHL) defines ‘Armed Forces’ as follows “the armed forces
of a party to the conflict, consist of all organised armed forces, groups and units which are
under a command responsible to that party for conduct of its subordinates”.”* The above
definition derives from earlier definitions under the Hague Conventions as well as the Third

Geneva Convention, concerning determining Prisoner of War (POW) status.”” The Hague

70 Article 4, Articles on State Responsibility 2001.
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Conflict & Security Law, 229 — 244 at 236.

772 Frits Kalshoven, ’State Responsibility for Warlike Acts of the Armed Forces’ (1991) 40 International &
Comparative Law Quarterly, 827 — 858 at 827.

7% Convention (IV) Respecting the Laws and Customs of War on Land (Hereinafter, Hague Convention No.
IV), The Hague, 18 Oct. 1907.

?%¢ Rule 4, Customary International Humanitarian Law (CIHL); ICRC, ‘Rule 4. Definition of Armed Force’, IHL

Database, Customary IHL, ICRC, https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1 rul rule4.
75 ‘Rule 4. Definition of Armed Forces’, IHL Database, Customary IHL, ICRC,

https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1 rul rule4.
175


https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule4
https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule4

regulations state that, in addition to regular armies, all laws, rights, and duties of the law of
war apply to militias and volunteer units that are commanded by a person responsible for its
subordinates, wear a fixed distinctive emblem recognizable at a distance, carry arms openly,
and conduct their operations in line with the law and custom of war.””® While Geneva
Convention III provides similar rules for organized resistance groups,”’ Additional Protocol I

defines a State’s Armed Forces as consisting:

...of all organized armed forces, groups, and units which are under a command
responsible to that party for the conduct of its subordinates, even if that party is
represented by a government or an authority not recognized by adverse party,
such armed forces shall be subject to an internal disciplinary system which shall
‘inter alia’ enforce compliance with the rules of international law applicable in
the conflict.””®

Though a rule of state practice applicable to an IAC, it is also applicable to NIAC when it

999

comes to complying with the principle of distinction. The same rule is a part of the

military manuals of states, such as Nigeria’s Military Manual of 1994, which provides as

follows:

In general, the armed forces of a state and of a party to a conflict consist of all
organized units and personnel which are under the command responsible for the
behaviour of its subordinates and each state and belligerent party must determine
the categories of persons and objects belonging to its armed forces...
Furthermore, the armed forces shall be subject to an internal disciplinary system
in order to uphold and enforce the law of war.""”

With respect to NIACs, Article 1(1) Additional Protocol II states that:

This Protocol, which develops and supplements Article 3 common to the Geneva
Conventions of 12 August 1949 without modifying the existing conditions of
applications, shall apply to all armed conflicts which are not covered by Article 1
of Additional Protocol of the Geneva Conventions of 12 August 1949 and relating
to the Protection of Victims of International Armed Conflicts Protocol I and which
take place in the territory of a High Contracting Party between its armed forces
and dissident armed forces or organized armed groups, which under responsible

?% Article 1, Hague Regulations (1899); Article 1, Hague Regulations (1907); Article 9, Brussels Declarations
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command, exercise such control over a part of its territory as to enable them

carry out sustained and concerted military operations and to implement this

Protocol "™

The relevant phrase here is “between its armed forces and dissident armed forces or
organized armed groups”. In this context, in defining the term ‘armed forces’ in any armed
conflict (NIACs inclusive), it would appear that the CJTF may be considered as a part of the
Nigerian Armed Forces. This position is also line with Rule 4 of CIHL, Article 1 of Hague
Regulations, and Article 1(1) of Additional Protocol II. In addition to being a CDF, the CJTF
is also generally referred to as a militia group. Further elucidating on the terms ‘militia’ and
‘volunteer corps’, Rule 4 CIHL notes that “in every case, they are groups of volunteer
fighters not enlisted in the regular armed forces but fighting for a Party to the conflict, along

with the regular armed forces should there be any”.'*

In light of the above, the question that arises is, “how is the status of the CJTF as a part of the
Nigerian Armed Forces to be determined, especially in the absence of an internal law to
incorporate it into the military?” The distinction between the regular armed forces of a State
and other organised armed groups is extended to irregular state armed forces such as the
CJTF. Since membership in such groups may sometimes not be regulated by internal law, the
only way to determine their place in a State’s armed forces is based on the same functional
criteria applied to organised armed groups fighting against the state in an armed conflict. This
position is supported by the ICRC’s Interpretive Guidance, which notes that, though militia
groups are not defined in domestic law, so long as they assume the function of the armed
forces, they can be categorised as members of the State Armed Forces. The definition of a
State’s Armed Forces under Additional Protocol II comprises regular armed forces and other
organised armed groups or units organised under a responsible command to the State.
Membership in such groups, i.e., organised armed groups, most times is not governed by an
internal law or formalised through an integrating act, or the wearing of distinctive uniform.
Rather, membership often occurs by members of the irregular group simply taking up certain
functions for the State's armed forces. This comes under the principle of continuous combat
function, which is central to the integration of a person as a part of the Armed forces. The

Interpretive Guidance explains continuous combat function as:

1001 Article 1(1), Additional Protocol II, 1977.
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Continuous combat function requires lasting integration into an organised
armed group acting as the armed forces of a non-state party to an armed
conflict. Thus, individuals whose continuous function involves the
preparation, execution, or command of acts or operations amounting to
direct participation in hostilities are assuming a continuous combat
function. An individual recruited, trained and equipped by such a group to
continuously and directly participate in hostilities on its behalf can be
considered to assume a continuous combat function even before he or she
first carries out a hostile act. This case must be distinguished from persons
comparable to reservists who, after a period of basic training or active
membership, leave the armed group and re-integrate into civilian life. Such
‘reservists’ are civilians until and for such time as they are called back to
active duty.'"®

A better way to look at this is that once members of the CJTF are established as involved in
continuous combat function, then they are deemed a part of the Nigerian Armed Forces. The
rule of ‘continuous combat function’ is the basis for determining that a militia member is a
member of the armed forces of a State for application of IHL rules when an internal law is
lacking. The Interpretive Guidance states that “the term organised armed group, however,
refers exclusively to the armed or military wing of a non-state party; its armed forces in a
functional sense”.'® Thus, for the applicability of the principle of distinction, for instance,
membership cannot just be on “abstract affiliation, family ties, or other criteria prone to
error”.'®” Rather, membership under IHL means the individual must assume a “continuous
function for the group involving his or her direct participation in hostilities, i.e., continuous
combat function”.'® For instance, the rules state that persons continuously accompanying or
supporting an organised armed group but are not involved in direct participation in hostilities
cannot be deemed members of the group under IHL."” These extend to recruiters, trainers,
financiers, propagandists, purchasers of weapons, maintainers of weapons, and collectors of
intelligence, who though may be contributing to the general war efforts of the non-state party,
are not considered as members of the group, unless their function involves direct participation

in hostilities such as specific military operation or one of a tactical nature.

Conversely, and perhaps more significantly, regarding irregular armed forces of a state such

as the CJTF, the Interpretive Guidance states that since their membership in the State’s armed

993 See, Interpretive Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law (May 2009) (prepared by Nils Melzer) International Committee of the Red Cross (ICRC)
[Hereinafter ‘Interpretive Guidance’] 32, https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
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forces is not normally regulated by internal law, it then has to be determined based on the
same functional criteria applicable to organised groups of non-state parties to the conflict.'*
It means that given that the CJTF members are not direct members of the Nigerian Armed
Forces via an internal law such as the Armed Forces Act, their membership must be
determined based on ‘continuous combat function’ i.e., the functionality criteria. Scholars
such as Kenneth Watkin have criticised the Interpretive Guidance as being too narrow and
that it should have defined the notion of continuous combat function more broadly.'”” With
the increase in the use of civilians in armed conflicts such as CDFs, Militias, and Volunteer
corps, especially those fighting on behalf of States in a NIAC, this rule is bound to be
problematic in practical application. Members of the CJTF, though involved in limited

combat functions, are largely used for intelligence gathering and other reconnaissance

operations.

The analysis above demonstrates that states have positive obligations under relevant rules that
define militias and volunteer corps such as the CJTF as a part of the state’s armed forces so
long as the relevant conditions have been satisfied. Regarding the issue of whether this can be
a basis for holding the Nigerian State responsible for the conduct of the CJTF, while the
above analysis indicates that the general IHL obligations of the Nigerian Armed Forces can
be deemed as the obligations of the CJTF, on the basis that the group is a part of the State’s
armed forces, however, due to the irregular nature of the group, issues arise regarding
whether the group’s engagement by the state satisfies the four conditions stipulated in the
IHL rules. Further questions also arise regarding the extent of ‘continuous combat functions’
engaged in by the group and whether this is sufficient to validate its status as a part of the

Armed Forces.

Indeed, the CJTF does not sufficiently satisfy the four conditions stipulated under Customary
IHL. Whereas its different units are commanded by persons responsible for their subordinates
and also carry arms openly, members of the group do not wear a fixed distinctive emblem
recognizable at a distance, neither is it clear whether they conduct their operations in line
with the law and custom of war. At the same time, on the requirements of ‘continuous combat
functions’, it would appear that the group’s combat functions do not reach the threshold
required. This is because members of the group are mostly deployed in limited combat

operations such as accompanying troops on operations to identify suspected insurgents and

108 ibid, 31.
1%9? Sabrina Henry, ‘Exploring the Continuous Combat Function in Concept in Armed Conflicts: Time for an
Extended Application?’ (2018) 100 International Review of Red Cross, 267 — 285 at 282.
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their collaborators, man roadblocks, gather intelligence, reconnaissance, etc. Whilst doing
this, they are mostly armed with dane guns, matchets, swords, sticks, and other light
instruments. Generally, they do not interact with heavy military weapons and artillery such as
assault rifles, grenades, mortars, tanks, etc. Aside from these limited combat functions, the
bulk of their activities have to do with the acts related to the provision of local governance
functions already discussed extensively in Chapter Three. With this understanding, it is
difficult to see how ‘continuous combat function’ can be a basis for considering their conduct

as that of an organ of the State.

A further question to be asked is, what is the criterion of legality or validity regarding such
internal law governing a state organ? It means that such an entity must have been established
by an enabling law, made by a body constitutionally created to do so i.e., the Parliament of a
country. In the context of Nigeria, such body is the National Assembly granted powers of
lawmaking under Section 4 of the Constitution. That same body classifies the Armed Forces
of the country as an organ of the state, following its enactment of the Armed Forces Act.'""
This means Nigeria would be responsible when members of the Armed Forces violate its
international obligations in the course of counterinsurgency warfare against Boko Haram.
While this is the case concerning the Armed Forces of Nigeria, the same conclusion cannot be
reached when it comes to the CJTF being classified as an organ of the state. As mentioned in
Chapter Three, Nigeria has not enacted a law to regulate the activities of the group, nor does
any internal law define its correct status. Rather, the group started in 2013 as a volunteer
group and was later co-opted into the Armed Forces’ counterinsurgency warfare. The
question to be asked is whether, in the context of Article 4 of the Articles on State
Responsibility, the group may still be considered as an organ of the Nigerian State. Based on
Nigeria’s internal laws, it appears the only entity that can be so considered as a de jure organ
of the state is the Armed Forces of the Federation, established under the Armed Forces Act

and not the CJTF.

However, the above analysis represents the narrow interpretation of Article 4 of the Articles
on State Responsibility. A broader interpretation is seen in the commentaries to the Articles
on State Responsibility, which states that though the provisions of Article 4 “is clearly a
fundamental one”, however, “it is not absolute, and above all, not exclusive”.'”"" The

Commentary to Article 4, for instance, acknowledges that “certain acts of individuals and

1010 See Armed Forces Act, 1994, No. 24 (came into force 6™ July 1994).
191 Articles on State Responsibility with Commentaries Thereto Adopted by the International Law Commission
on First Reading, January 1997, Article 5, para. 2, Yearbook 1973, Vol. 2.
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collective entities which do not have the status of organs of the state may likewise be

attributed to the State in international law...”."”"* The Commentary further notes:

On the other hand, it is not sufficient to refer to internal law for the status
of state organs. In some systems, the status and functions of various entities
are determined not only by law but also by practice, and reference
exclusively to internal law would be misleading. The internal law of a State
may not classify, exhaustively or at all, which entities have the status of
organs. In such cases, while the powers of an entity and its relation to other
bodies under internal law will be relevant to its classification as an organ,
internal law will not itself perform the task of classification...Accordingly, a
State cannot avoid responsibility for the conduct of a body which does in
truth act as one of its organs merely by denying it that status under its own
laW.1013

The understanding from the above is that in preparing the Articles on State Responsibility, the
ILC did intend that Article 4 be approached rather expansively and not narrowly. This
expansive interpretation defines what will constitute ‘an organ of the state’ not just through
the lens of the enactment of an internal law but also from relevant facts and circumstances
sufficient to demonstrate the character of such an entity as a state organ. What this means is
that, whereas ordinarily, states are only held responsible for the acts of their organs deemed a
violation of international law, even acts of individuals or entities who are not de jure organs
of the state may engage the responsibility of the state.'’'* Such entities are considered de facto
organs of the State, i.e., organs based on their exercise of public power. As observed by
Jenks, “although states as a general are not liable for the conduct of non-state actors, it is now
well settled that the acts of de facto state agents are attributable to the state”.'”"> This means
the conduct of private actors may be so sufficiently connected with the exercise of state
public power that they are deemed state actions.'”® This broad interpretation provides a
window to examining the engagement of the CJTF in Nigeria’s counterinsurgency warfare.
Notwithstanding that the CJTF is not defined as a de jure the Nigerian state organ through an
internal law, however, it has so far demonstrated the character of a de facto organ of the State.
This is seen in the fact that, since its engagement in 2013, the group has operated in a robust

relationship with a de jure organ of the State i.e., the Armed Forces.
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As an active component of Nigeria’s counterinsurgency warfare, the CJTF accompanies the
Armed Forces on combat missions and has been severally commended as a game changer in
the conflict. In addition, the group’s members patrol the streets with armed machetes, bows
and arrows, and sticks, identifying Boko Haram members, who they then turn in to the
government Armed Forces i.e., the Joint Task Force (JTF)." In particular, given its
knowledge of the local terrain, it has largely been instrumental in intelligence gathering,
reconnaissance missions, identification of suspected Boko Haram insurgents as well as their
collaborators, etc. The group has become a central part of the counterinsurgency warfare as
well as the overall security architecture of the region. As members are drawn directly from
the local communities that had being under the siege of Boko Haram, they act passionately
and prudently, leading to less and less arbitrary arrest by the Armed Forces.'*"® In fact, as far
as some residents are concerned without the CJTF, they wouldn’t have any security in
place.'" In 2020, while preparing for a major offensive against the insurgent group, the Chief
of Army Staff, Lt. General Tukur Buratai noted that the CJTF had played a major role in the
counterinsurgency, instrumental in chasing the insurgents from the town to the forests.'*
Acknowledging the group’s contribution, the Army Chief stated that:

1t is very important that we must get them to play that important role of

identifying these terrorists and their influence from one position to other. As

we collaborate today, this counterinsurgency should not be left for the

military alone as its success does not fully lie with the military. The

collaboration with the civil authority, as well as the volunteers, is a
welcome development."™'

Clearly, the ‘volunteers’ referred to in the Army Chief’s statement is the CJTF and his
continued use of the word ‘collaboration’ is indicative of the military’s working partnership
with the group. In that same event, the Theatre Commander of the government’s
counterinsurgency operation titled ‘Operation Lafiya Dole’ Major-General Farouk Yahaya
equally observed that the incorporation of the CJTF into the operation of the Army was

towards harnessing their skill and competencies and that the Military is keen on integrating
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the group into its plans, hence the guidelines for operation and conduct set in place. '™ More
so, members of the group were not just trained by the Military, some were sent abroad on
sponsorship by the state to learn advanced skills, for example, women members of the group

were sent to Ghana to take courses on disarmament and reintegration.'"*

This shows that despite the absence of an internal law based on which the group can be
categorised as de jure organ of the State, in line with the broad interpretation of the rules, an
argument may be made that the group’s relationship with the Nigerian state entitles it to be
considered a de facto organ, making its conducts attributable. Whereas this would appear to
be a possible pathway to attribution, another problem is in view. The Commentary does not
state the exact conditions under which a person or entity would be deemed as acting as an
organ of the State.'” In addressing this issue, Macak observes that a non-state entity would
only be considered a de facto organ of the State where it operates in ‘complete dependence’
on the State, in which case the relationship between both parties would have been removed
from the scope of Article 8 of the Articles on State Responsibility, making the State only
responsible under Article 4. Mack’s view is in line with the reasoning of the court in the
Genocide case where it stated that:

In such a case, it is appropriate to look beyond legal status alone, in order

to grasp the reality of the relationship between the person taking action,

and the State to which he is closely attached as to appear to be nothing

more than its agent: any other solution would allow States to escape their

international responsibility by choosing to act through persons or entities
whose supposed independence would be purely fictitious.'™

Based on this reasoning from the Nicaragua Case, it is clear that to determine whether a non-
state entity is a de facto organ of the State, the court may look to factors such as whether the
non-state entity was created by the State; whether the State’s interaction with the group
exceeded provision of financial and training assistance; whether the State chooses and
installed the leaders of the group; and whether complete control was exercised by the
State.'””” Evidence of these factors will be sufficient basis for attribution thereby triggering

state responsibility. According to Lanovoy, where as a matter of practice the conduct of an

1922 See, Boko Haram: Nigeria Army Begins Fresh Manhunt for Shekau, Albarnawi, Others’ Premium Times (11
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entity is considered that of the State, the State won't be allowed to simply disown the entity
under its internal law, just to evade responsibility.'”® However, he notes that such a link
between a non-state entity and a State, rendering the entity a de facto organ of the state, is

often extremely difficult to prove, and would only happen in exceptional circumstances. '

Another way to look at it is to examine whether, as a CDF, it is best to classify the CJTF as an
organ of a State or whether a more proximate categorisation would be to view it merely as an
‘agent’ of the state. In his doctoral research, Eatwell stresses the fact that distinguishing these

terms is important in determining state responsibility.'*

She argues that the terms define
very distinct relationships between states and armed groups to which different rules of
attribution apply.'”' Whereas the term ‘organ’ means a person or entity that constitutes a part
of the organisation of a State at any level, an ‘agent’, on the other hand, refers to a person or
entity that acts on behalf of the state and is independent of the State.'® In other words, to be
defined as an organ of the State is to establish a framework of complete dependence, while
categorisation as an agent is evidence of the absence of complete dependence. It is important
to state that the drafters of the Articles on State Responsibility also took the clear distinction
between these two terms into consideration in crafting the rules. This is reflected in the fact
that in its earlier draft of Article 5, which operates as the current Article 4, the ILC noted as
follows:

1t was agreed that the article should employ only the term “organ’ and not

the two terms “organ” and “agent”. The term ‘“agent” would seem to

denote, especially in English, a person acting on behalf of the State, rather

than a person having the actual status of an organ. Actions or omission on

the part of persons of this kind will be dealt with in another article of this
chapter."*

From state practice, irregular forces engaged in counterinsurgency warfare are seldom
defined under any internal law or incorporated into the Armed Forces of the State. Also, their
chain of command is mostly not linked to the Armed Forces, but to leaders in these groups. In
actual sense, in most countries where States engage these groups, it is often on the basis of ad

hoc arrangements, in which the State simply uses them for its own benefits.
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Applying the analysis in the preceding sections to the CJTF, one thing that has been
established is that the factors identified in the Nicaragua case are not present in the groups’
relationship with the Nigerian state. The group was not created by the Nigerian government,
and in actual fact, the government’s interaction with the group has been limited to the training
of its members as well as the payment of stipends. Equally, the state plays no role in the
choosing or installation of the leaders of the group and, more importantly, the group does not
operate in ‘complete dependence’ on the state, nor is the state in complete control of its
activities. It therefore means that, when taken together with the distinction drawn between an
organ and an agent by the ILC, the group, at best, can only be described as an agent of the
Nigerian State and not a de facto organ of the State. In light of this, the most proximate basis
of attributing the conduct of such groups to States is by examining other provisions of the
Articles on State Responsibility that deal with situations in which a non-state entity may be
categorised as a de facto organ of the State. The relevant provisions are Articles 7 and 8 of the

Articles on State Responsibility.
5.1.2. Attribution Based on Exercise of Governmental Authority.

In addition to Article 4 of the Articles on State Responsibility, provisions such as Article 7
may provide further evidence of attribution. Article 7 provides that:
The conduct of an organ of a State or of a person or entity empowered to
exercise elements of the governmental authority shall be considered an act

of the State under international law if the organ, person, or entity acts in
that capacity, even if it exceeds its authority or contravenes instructions.'”*

In principle, Article 7 above is designed to govern the activities of public corporations that
have been privatised but continue to exercise public or state functions. The reasoning
underpinning the provision is that a State would not be simply allowed to evade responsibility
by transferring inherently governmental functions to private actors.'” When assessing
whether the conduct of a non-state entity is potentially attributable to a State in line with
Article 7 of the Articles on State Responsibility, a primary consideration is the fact that the
exercise of the governmental authority must be based on ‘empowerment through law’. The
meaning is that the State in question must have enacted a law through which it delegates its
authority to the non-state entity. It is also important to give attention to two instructive

clauses in its provisions, i.e., the first relating to “...entity empowered to exercise elements of

1034 Article 7, Articles on State Responsibility 2001.
193 Chia Lehnardt, ‘Private Military Companies and State Responsibility’ New York University (NYU) IILJ
Working Papers 2007/2,1 —22 at 6.
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the governmental authority” and the second making a non-state entity’s conduct attributable
“...even if it exceeds its authority or contravenes instructions”. The emphasis is therefore on
demonstrating that the State indeed empowered the non-state entity to exercise elements of
governmental authority. As already established in this thesis, in 2013, the Nigerian State
began to coopt the CJTF into its counterinsurgency operation against Boko Haram, mainly in
limited combat form. With time, members of the group began to accompany troops on
missions, recording varying degrees of success. The group has received several
commendations from the State regarding its members' deep knowledge of the local
environment as well as their bravery in engaging the insurgents, a quality that was hitherto

lacking in the troops of the Nigerian Armed Forces.

For the past ten years, the group has remained an active part of the government's fighting
force against the insurgents. At no time has the Nigerian government publicly denounced the
governance activities of the CJTF. It has also refrained from taking steps to prosecute
members of the group under relevant domestic criminal laws for their violation of IHL and
IHRL rules. Rather, as already stated in Section 5.3.1. above, at different times, the group has
been commended by the government, whether at the level of federating units or the central

government, for its heroics in the counterinsurgency,'®*

with members receiving different
financial rewards.'”™” Also, family members of deceased CJTF members who died while
fighting the Boko Haram insurgent group have at some point been rewarded.'®*
Notwithstanding what would seem to be a clear link between the group and the Armed
Forces, the Military High Command is often quick to represent the group as an entity
belonging to one of the 36 federating units under Nigeria’s federation, i.e., the Borno State
government. An example was when the Army Chief referred to the group as “the state
government’s CJITF”."" One may say that such a seemingly deliberate characterisation is a

calculated effort to distance the federal government from the conduct of the group as much as

possible.
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The action of the Nigerian State in coopting the group into its counterinsurgency operation, to
perform limited combat functions, may be considered a case of a State empowering a non-
state entity “to exercise elements of the governmental authority”, however, the challenges yet
lie in the fact that the National Assembly has not enacted a specific law to back this
empowerment. This is notwithstanding that Section 4 (2) of the Constitution provides that
“The National Assembly shall have power to make laws for the peace, order, and good
government of the federation or any part thereof with respect to any matter included in the
Exclusive Legislative List set out in Part 1 of the Second Schedule to this Constitution”.'**
The defence of any State’s territory is a very serious matter, in particular, a matter of national
security. It is an “element of the governmental authority ” reposed in the State alone and often
defined in the relevant constitutional and legal frameworks as the exclusive function of the
Armed Forces. Capturing this in a proper light, Maddocks notes that “the exercise of powers
involving the use of force or a right to constrain or control the activities of private individuals
strongly indicates that the function concerned is governmental in nature ”.'**' Functions such
as offensive military combat operations in defence of a country’s national territory are
quintessentially governmental in nature, in that they are central to the nature and purpose of
government.'* These are considered in international law as inherently state functions.
Necessary insight on this can be drawn from the Draft Convention on Private Military and
Security Companies which defines inherently state functions as:

Direct participation in hostilities, waging war and/or combat operations,

taking prisoners, law making, espionage, intelligence, knowledge transfer

with military, security and policing application, use of and other activities

related to weapons mass destruction and police powers, especially the
powers of arrest or detention including the interrogation of detainees."™”

This position is also justifiable given the nature of this function and the fact that it could
affect the rights of citizens when conducted. The above reasoning applies in the case of
Nigeria, and this is expressly stated in Section 217 of the Nigerian Constitution which
provides that:

(1) There shall be an Armed Forces for the Federation which shall consist
of an Army, a Navy, an Air Force, and such other branches of the Armed
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Forces of the Federation as may be established by an Act of the National
Assembly. (2) The Federation shall, subject to an Act of the National
Assembly made in that behalf, equip and maintain the Armed Forces as may
be considered adequate and effective for the purpose of - (a) defending
Nigeria from external aggression, (b) maintaining its territorial integrity
and securing its borders from violation on land, sea, or air; (c) suppressing
insurrection and acting in aid of civil authorities to restore order when
called upon to do so by the President, but subject to such conditions as may
be prescribed by an Act of the National Assembly, (d) and performance of
such other functions as may be prescribed by an Act of the National
Assembly.'™*

However, the above provision does not accommodate the engagement of irregular forces such
as the CJTF. Also, the Constitution does not envisage such groups as part of the Armed

13

Forces of the State. The clause “...and such other branches of the Armed Forces of the
Federation as may be established by an Act of the National Assembly” under Section 217 of
the Constitution, doesn't cover groups such as the CJTF, given that there is an absence of any
internal law enacted by the National Assembly to confer “governmental authority”. This is in
addition to the fact that the Constitution states in Section 1 (2) that “Nigeria shall not be
governed, neither shall anyone take over the government of Nigeria or any part thereof,
except in accordance with the provisions of the constitution”.'™ As it stands, the Nigerian
Constitution does not recognise the CJTF, and its relationship with the State in limited
combat operations which has flowed into the performance of local governance functions. This

makes the group illegal under the country’s constitutional framework, a point already dealt

with in Chapter Three.

The Nigerian Constitution grants the Armed Forces exclusive governmental authority to
maintain the country’s territorial integrity and suppress any form of insurrection. The
insurgency by Boko Haram is both an attack on the country’s territorial integrity as well as an
armed insurrection, and it is in the exercise of the powers above that the Armed Forces have
been mounting counterinsurgency operations against the group. Despite this lack of direct
governmental authority from the Constitution, the CJTF has, however, been exercising this
power of the Armed Forces, as empowered by the Nigerian State. Limited combat functions
related to maintaining the country’s territorial integrity and suppressing the armed
insurrection of Boko Haram are being carried out by the group. The activities of the group

must be considered as coming within the intent of Article 7 of the Articles on State
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Responsibility regarding when a State empowers an entity to “exercise elements of the

governmental authority”.

Whereas the group’s extension of its authority in providing governance to the local
population, alongside its role of limited combat missions may be considered as reflecting the
provisions of Article 7 of the Articles on State Responsibility which speaks of when the
empowered non-state entity “exceeds its authority or contravenes instructions” the problem
of lack of an internal law remains a permanent clog. This makes attributing the conduct of the
CJTF to the Nigerian State in line with the provisions of Article 7 appears a remote
possibility, as the exercise of elements of the governmental authority under this provision is
expected to be based on ‘empowerment through law’. This sort of situation creates
opportunities for States such as Nigeria, which engage groups like the CJTF to escape
responsibility. It represents a weakness in the law of state responsibility framework and
leaves victims who have suffered by reasons of violations of international law norms
connected to the conduct of such groups without remedy. As would be later discussed in
Chapter Six of this thesis, the current framework must be revised to allow for States to bear
responsibility for acts of non-state entities empowered through other means than an internal
law. While such empowerment is desirable, it is important to examine the last possible means
of attribution, i.e., Article 8 of the Articles on State Responsibility, to see whether this can
sufficiently determine the responsibility of the Nigerian State for the conduct of the CJTF.

5.1.3. Attribution Based on Direction or Control.

As it has been well established from the analysis above, most times States that coopt irregular
forces into counterinsurgency operations do not enact an internal law to designate them as
organs of the state, and even when such groups ostensibly act on behalf of the state, it is rare
to find any government expressly authorise groups of this nature to carry out certain actions
on their behalf. There are, however, limited instances when the conduct of private actors may
be attributable to a State, where it is performed based on the State’s instruction or under its
direction/control. In acting on behalf of the State, such non-state entity is viewed as an
extended arm of the State in question, to the end that the conduct of the entity is considered
State action as a matter of consequence.'™® In such a situation, attribution is based on the
existence of a sort of principal-agent relationship, in which the non-state entity is subordinate
to the State and is simply carrying out its wishes. In line with well-established practice, the

criterion of control is at the core of determining whether the conduct of such entity can be
104 Lanovoy (n 986) 574.
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attributed to the State, in particular, the threshold of control that would be sufficient to trigger
state responsibility.'*” More often than not, it is far from easy to identify what precisely
connotes direction/control. The issue to be addressed here is whether the conduct of the CJITF
is attributable to the Nigerian State, based on the group being under the direction/control of
the State. Addressing this question requires an examination of the main provision
underpinning direction/control under the Articles on State Responsibility, i.e., Article 8. As
noted by Macak, Article 8 of the Articles of State Responsibility is at the very core of
determining whether or not the conduct of a private or non-state entity can be attributed to a
State, especially as the State will not be deemed responsible for the acts in question, once the
link between the two parties falls short of the standard stipulated in the provision.'™ As noted
by Arimatsu, the ILC has noted that a state bears responsibility for the conduct of a non-state
entity once it is proved that the State authorised the act in question.'® It is also a rule that
remains a matter of continuing scholarly scrutiny.'®® It is, therefore, the most relevant to
answering the main question in this thesis, i.e., whether and to what extent can the conduct of

the CJTF be attributed to the Nigerian State. Article 8 states that:

The conduct of a person or group of persons shall be considered an act of a
State under international law if the person or group of persons is, in fact,

acting on the instruction of, or under the direction or control of, that State

in carrying out the conduct."”"

The purpose of this provision is to anchor attribution on the issue of whether a State has
sufficient connection with the operation during which the alleged internationally wrongful act
took place.'”* Whereas under Article 4, the focus is on the level of control exercised by the
State over the non-state entity, under Article 8, the focus is on the level of control exercised
by the State over the operation during which the act took place.'*” States that outsourced
tasks to non-state entities are required to retain control over them.'®* Since a State can only

be held responsible for allowing such non-state entities to perform the desired functions, the
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ultimate question is often about the scope and degree of control exercised by the State over
such an entity, as this plays a critical role in determining the kind of relationship between the
two parties.'” The ILC has noted that “it is a matter of appreciation in each case whether
particular conduct was or was not carried out under the control of a State, to such an extent
that the conduct controlled should be attributed to it”.'®® This position was influenced by the
practice of States. As far back as 1927, in Charles S Stephens and Bowmans Stephens (USA)
v. United Mexican States,'”’ the US-Mexico Claims Commission had held Mexico
responsible for the act of a Mexican national who killed a US citizen. The Commission held
that “it is difficult to determine with precision the status of these guards...but at any rate, they

were acting for Mexico or its political subdivisions™.'*®

Article 8 of the Articles on State Responsibility is triggered when the person/organ in
question is not an organ of the state as provided under Article 4 and is not empowered to
exercise elements of governmental authority as stated by Article 7.'%" With the emphasis on
‘conduct’, the focus of Article 8 is on an assessment of the extent of influence the state exerts
over the behaviour of the person or organ in question.'® This is different from Articles 4 and
5, which focus on the relationship between the state and such person/organ. Accordingly, for
Article 8 to be successfully triggered, three factors must be in place. Firstly, there must exist a
relationship between the State and the non-state entity or group.'®' This is because Article 8
does not rely on the fact that there is a formal or legal link between the State and the non-
state entity or group, but on the existence of a factual link.'%* The meaning is that the conduct
of a private actor or group does not become attributable to the State merely because of the
conduct, but due to actions of the State, either in giving instructions or exercising control
over the activities of the actor or group.'® This is more so, as there are three autonomous
criteria in Article 8 namely instruction, direction, and control and these three have been

interpreted as being disjunctive i.e., each stands on its own and to trigger attribution, it is
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sufficient to simply establish any one of them.'® Instruction is interpreted as a situation
whereby a State has decided to engage in certain activities and then instructs a non-state
entity to do so on its behalf.'” For ‘instruction’ to be in view, such an entity must not have
been empowered to exercise governmental authority under an internal law, or else its conduct
would fall under Article 5 of the Articles of State Responsibility.'® As already noted above,
there must be a factual relationship between the State and non-state entity. Notable examples
in this regard include irregular forces, made up of persons outside of the State’s official
structures, often engaged by the State and charged with specific tasks. If the link falls below
the requirement of this provision, the conduct becomes unattributable.'®” Secondly, this
relationship must be hierarchical in the sense that the group must be subordinate to the State
and take orders from it.'”* Such hierarchical authority can be deduced from the fact that the
non-state entity or group accepts the instructions given by the State and agrees to comply
with it."*” It would be a different case if the State simply called on patriotic citizens to engage
in certain acts; this will not qualify as attribution.'” Thirdly, the instruction in question must

be given concerning a specific operation in which the alleged violation occurred.'”

In light of this, determining attribution would require an assessment of the State’s level of
direction/control over the specific conduct of the non-state entity, which violates the state’s
international obligation.'””” There are issues regarding the attribution of persons or organs
acting on instructions, with a major area of disagreement revolving around the determination
of whether a person or group was indeed acting under the direction/control of a State.'"” At
the core of this is the question of what precise meaning is to be given to the notion of
control/direction, whether from judicial decisions by international courts or from scholarly
texts. As against the term ‘instruction’ direction/control are considered together as a single

attribution standard.'”™ Applying the above to this research is suggestive of the need to

1064 Macak (n 982) 411.

1% ibid, 414.

10% Commentary to Article 5 of Articles on State Responsibility, para. 7.

1067 Macak (n 982) 410.

1% Maddocks ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
Conflict’ (n 61) 143.

1067 Macak (n 982) 415.

1970 ibid.

1971 ibid; Maddocks ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
Conflict’ (n 61) 143.

972 Maddocks ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
Conflict’ (n 61) 138

973 Carron (n 1050) 1023.

1974 Maddocks ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
Conflict’ (n 61) 144.

192



establish that the Nigerian State indeed exercises a degree of direction/control over the CJTF,
sufficient enough to trigger attribution of the group’s conduct to the government under Article
8 of Articles on State Responsibility. Worryingly, the case law of the International Court of
Justice (ICJ) as well as International Criminal Tribunals (ICTs) reveals divergent judicial
attitudes toward the understanding of the relationship between state responsibility, IHL, and
the classification of armed conflicts in this context.'”” In particular, in over three decades, the
jurisprudence of the ICJ, as well as ICTs, have led to the development of several key tests,
which have shaped the understanding of state responsibility. An examination of these tests is
important in determining whether and to what extent the conduct of the CJTF can be

attributed to the Nigerian State.
5.1.3.1. Effective Control Test.

The first place to start is the ‘effective control’ test, developed in the Nicaragua Case."”’ In
this case, the ICJ established a high threshold for attribution, i.e., that a State’s support or
encouragement for the act of an irregular force would be insufficient in engaging state
responsibility. Rather, it must be shown that the State, indeed, had effective control i.e., a firm
grip on the activities of the group.'”’” This test requires the State to exercise a detailed level of
control over the conduct of the non-state entity, and it considers this in the context of the
degree of direction/control exercised by the State. In addition to the group being wholly
dependent on the State, there must be evidence that the State fully devised the group’s
strategy and tactics.'”” In this case, the ICJ found this a decisive factor when it came to
proving that a State issued specific instructions concerning the commission of an unlawful
act. If evidence of a high degree of control is established, only acts performed under the
State’s control are considered attributable. Unauthorised conduct outside the control of the
State is considered a private act and does not trigger state responsibility. In this case, the court
was faced with the question of whether the conduct of the contras could be attributed to the
US government. In answering this question, the Court stated as follows:

All the forms of the United States participation mentioned above, and even
the general control by the respondent State over a force with a high degree
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of dependency on it, would not in themselves mean, without further
evidence, that the United States directed or enforced the perpetration of the
acts contrary to human rights and humanitarian law alleged by the
applicant State. Such acts could well be committed by members of the
contras without the control of the United States For this conduct to give rise
to legal responsibility of the United States, it would in principle have to be
proved that, that State had effective control of the military or paramilitary
operations in the course of which the alleged violations were committed.

Even decisive participation in the financing, organising, training,
supplying, and equipping of the contras, the selection of its military or
paramilitary targets, and the planning of whole of its operation, is still
insufficient. It would in principle have to be proved that the that State had
effective control of the military or paramilitary operations in the course of
which the alleged violations were committed."”

Indeed, the above reasoning by the Court underpins the ‘effective control test’. The position
of the court is that for the United States (US) to have legal responsibility for the conduct of
the Contras, an irregular force that at that time was fighting against the Nicaraguan
government, it must be proved that it had effective control of the group, in terms of military
operations during which the alleged violations were committed.'®® On the one hand, the ICJ
was satisfied that there were specific instructions from US officials to the contras in
Nicaragua.'® On the other part, though it was clear from the evidence that the Contras, were
at that time operating in the Nicaraguan conflict as a proxy army for the US and that the
group was receiving active financial and military support from the American government, the
ICJ held that the conduct of the group could not be attributed to the US government.'®* The
Court distinguished between the initial and later years of the US’ assistance to the group.'*® It
noted that while the Contras were initially dependent on the US government in the earlier
years, this was not the case in later years, as the activities of the group continued despite that
the US government had ceased support.'®* It, therefore, held that there was a lack of evidence
to show that the US government did exercise a significant degree of control over the Contras,

sufficient to trigger the attribution of the conduct of the latter to the former.'" In effect, the
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Court in the Nicaragua case established a high threshold of direction/control that must be met

before attribution can be triggered, thereby engaging state responsibility.

The ICJ’s interpretation of state responsibility was further tested in the Iran Hostages case,'™®

where the Court was confronted with the question of whether the action of Iranian students,
who took over the US embassy, taking hostage consular staff, could be attributed to the
Iranian government.'” In approaching the issue, the court also divided the action of the
students into two scenarios, i.e., the first being the initial takeover by the students, and the
second, the period of occupation of the embassy.'™ It held that while the action of the
students at the takeover phase could not be attributed to the Iranian government as the
students were not acting on behalf of the State, however after the takeover, the Iranian
government made known its approval of the action, an action that significantly transformed
the legal interpretation of the event, making attribution to the Iranian government possible.'*®
These two decisions demonstrate that mere financial, training, and logistical support to a
group by a State would not be sufficient to trigger attribution, but that there must be evidence
to show that the State did direct and control the activities of the group in question, in a

significant manner.'*”

Engaging the rationale behind these decisions and their significance for state responsibility
under international law, Travalio and Altenburg note that States cannot be expected to
monitor and prevent all activities carried on within their territory, activities that would
otherwise qualify as a violation of their international obligations.'”' Accordingly, they note
that it would be inconceivable for a State to be held responsible for the conduct of all persons
whose activities originate within their territory.'”* They note that states must have the
discretion of how to allocate their resources in a manner that balances their domestic
obligation to their citizens as well as comply with international obligations.'*” Finally, they
state that “no one should expect poor states, especially, to concentrate their resources solely,
or even primarily, on preventing acts of violence against the citizens or property of other

states”.'® This reasoning seems to reflect the dilemma inherent in attributing the actions of
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the CJTF as a hybrid irregular force to the Nigerian State. As established in Chapter 3, the
group can be said to be acting on behalf of the Nigerian State in its counterinsurgency
warfare, and to some degree, enjoys financial, material, and logistical support from the State.
Despite this relationship, it is uncertain whether the Nigerian State indeed directs or controls
the activities of the group, including its performance of governance functions. In any case,
even if the government does direct or control the activities of the group, the question still
remains whether the direction/control meets the threshold set in the Nicaragua and Iran
Hostage cases. Is the direction/control of such a significant manner as to make the group an
extension of the State, thereby triggering attribution? The direction/control does not meet this
threshold. This is because the standard under the strict control test is one of requiring the
State to engage in absolute direction/control of the group’s activities. As discussed earlier in
the Chapter, the provision of local governance functions by the CJTF, while flowing from the
2013 engagement of the group in limited combat functions, is not directed or controlled in
any way by the Nigerian State. While the State has tolerated the group and turned a blind eye,
thereby profiting from the group’s governance activities, it has in no way taken positive steps

to encourage the group or dictate how these activities are to be carried out.
5.1.3.2. Overall Control Test.

A second test is the overall control test developed by the Appeals Chamber of the
International Criminal Tribunal for Yugoslavia (ICTY) in the Tadic case."”’ In this case, the
Court was faced with the question of whether the accused person could be found guilty of
grave breaches of the Geneva Conventions during the armed conflict in Bosnia and
Herzegovina after 19 May 1992, the date of the withdrawal of the Armed Forces of the
Federal Republic of Yugoslavia (FRY), from the territory of Bosnia and Herzegovina.'*® The
Security Council via resolution 827 (1993) established the ICTY having determined the
existence of a threat to international peace and security following allegations of mass killings,
organised and systematic detention, and rape of women, as well as the practice of ethnic
cleansing all on the territory of Bosnia and Herzegovina.'”’ The case involved one Dusko
Tadic, a guard in the internment camps in Bosnia Herzegovina who was accused of the

massacre of several persons, in which the Trial Chamber had to determine whether the armed
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group that carried out the atrocities was acting on behalf of FRY. If the armed group was
acting on behalf of the FRY, i.e., if the FRY exercised effective direction/control on this
group, the implication is that the armed conflict is deemed of an international character, and
Tadic could be tried under Article 2 of the ICTY’s Statute.'”® However, if the armed group
was not acting on behalf of the FRY, the armed conflict falls under the classification of a
NIAC, which ousts the jurisdiction of the Court.'” Applying the threshold of the effective
control test set in the Nicaragua case, the Trial Chamber held that there was a lack of
evidence that the Bosnian Serb was acting under the effective direction/control of the FRY. It
therefore concluded that the requisite level of control was not attained and accordingly
attribution could not be triggered. Consequently, the matter came before the Appeals
Chamber, which also applied the ICJ judgement in the Nicaragua case to determine the
attribution of acts to the State. In delivering judgement, the Court dismissed the ICJ’s
Nicaragua decision as contrary to the reasoning under the law of state responsibility and as
being at variance with state and judicial practice, following which it developed the ‘overall
control’ test."'” Departing from the Trial chamber’s position, it stated that:

In order to attribute the acts of a military or paramilitary group, it must be

proved that the State wields overall control over the group, not only by

equipping and financing the group, but also by coordinating or helping in

the general planning of its military activity. Only then can the State be held

internationally accountable for any misconduct of the group. However, it is

not necessary that, in addition, the State should also issue, either to the

head or to members of the group, instructions for the commission of specific
acts contrary to international law."""

Based on its consideration of the version of Article 8 the ILC adopted in 1998, the Appeals
Chamber held that a high degree of control is not required in every situation or
circumstance.''” Introducing the concept of ‘overall control’, the Appeals Chamber accepted
that a State’s action in equipping, financing, and coordinating the general planning of an
1103

organised group’s military operation is a sufficient demonstration of control by the State.

This was a departure from the 1CJ’s earlier position, requiring the State to exercise control
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over specific military operations of such a group."* The reasoning of the Appeals Chamber
demonstrates the fact that the focus of the overall control test is the extent of direction/control
exercised by the State over a non-state entity, as against direction/control over specific
acts."'”® For the court, whenever a State works with organised groups, it ought to be assumed
that such a group acts under the authority of the State.''* The Appeals Chamber noted that for
the conduct of private individuals to be attributable to a State, the rule under international law
is that the State must exercise control over such individuals.""” It, however, noted that the
degree of control is a matter of the facts and circumstances of each case."'® Concerning
private individuals or an unorganised group of individuals, the ‘effective control’ test may be
applicable; however, when it comes to individuals making up organised groups, i.e., a
military unit, paramilitary groups, armbands of irregular forces, etc. the correct approach of
attributing conduct of such a group to the State is the ‘overall control’ test."'” For attribution
to be possible using the ‘overall control’ test, the State must exercise overall control over the
non-state entity, not just by providing financial, material, and logistical support, but by being
actively involved in the process of coordinating, organising, planning, and directing the non-
state entity military and other activities.'""® For clarity, concerning the State coordinating,
organising, and directing the military and other activities of the non-state entity, it is not
necessary that the State plan or direct the particular operation in the course of which the
conduct in question was committed, or choose targets for military operations, or give specific
orders.""" Rather, the test can be fulfilled even if the non-state entity has autonomous means
and tactics in its military operations, though involved in a common strategy with the state. '
This is in contrast to the position of Special Rapporteur Crawford, who had earlier noted that
for a conduct to be attributable to the state based on direction/control, the acts in question

must be a “necessary, integral, or intended part” of a specific operation.''"
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In essence, the Bosnian Serb Armed Forces could engage the state responsibility of the
Armed Forces of FRY, without the Bosnian Serb Armed Forces having to prove that it took
instructions from FRY''* and even without a clear link between FRY and the human rights
violations in question.''” In the view of the Appeals Chamber, the FRY clearly exercised
overall control over the Bosnian Serb Armed Forces and it is immaterial that the FRY did not
authorise or specifically order the specific operations during which the alleged violations
were carried out.''® The reasoning undergirding the above decision is that such organised
groups have a structure of command, a set of rules, some symbol of authority, as well as a

series of activities.'"”

It is worth stating that the overall control test, as developed by the
Appeals Chamber, established a lower threshold compared to the seemingly strict ‘effective
control’ test developed in the Nicaragua case."'® However, both approaches have a
convergence, i.e., that the state must in some way, direct or control the conduct of the non-

state entity and not just support or condone its conduct.'"’

As the analysis above shows, the overall control test applies only to organised armed groups,
while the effective control test applies to the unorganised groups. It therefore means that for
the overall control test to apply to the CJTF, it must be clear that the groups fall within the
category of an organised armed group, as against an unorganised group. The ICTY in

Prosecutor v. Boskoski and Tarculovski,''*°

identified several factors for a group to be
considered an organised armed group. These include the existence of a command structure,
an headquarters, disciplinary rules within the group, the fact that the group controls a
territory, the ability of the group to gain access to weapons, or other military equipment, its
ability to plan, coordinate and carry out military operations, its ability to define a unified
military strategy and deploy military tactics, and its ability to conclude negotiations such as
ceasefire or peace accords.'”' These characteristics are missing in the CJTF. Even if some of
the characteristics are found in the group, the majority are lacking, such as control of

territory, access to weapons and other military equipment, ability to plan and coordinate

military operations, and ability to negotiate a ceasefire agreement. Indeed, as a volunteer
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defensive force made up largely of hunters and local youths, the groups sufficiently lack the
character of an organised armed group. Based on this, applying the overall control test to the
group is difficult, meaning that the likelihood of using this as the pathway to attributing the

group’s conduct to the Nigerian State based on direction/control is remote.
5.1.3.3. Strict Control Test.

The validity of the ICJ ‘effective control’ approach later came up for determination in the

"2 which bordered on the responsibility of the State of Serbia and

Bosnia Genocide case,
Montenegro, for the activities of the group, the Army of the Republika Srpska (VRS), a
successionist armed group that was created in 1992 with the help of the Federal Republic of
Yugoslavia (FRY). It also extended to the question of whether the VRS and the paramilitary
entities that actively participated in the massacre at Srebrenica, such as ‘the Scorpions’, ‘the
Tigers', and ‘the White Eagles’, could be considered organs of the FRY."* For the most part,
the Court held that a non-state entity becomes a de facto organ of the State only when it
operates based on ‘complete dependence’ on the State while the State exercises strict control
over the entity’s activities.''** This is the strict control test, considered very stringent. Once an
entity qualifies as a de facto organ of the state, it is to be viewed as having the same status as

an organ of the state designated under an internal law, meaning that all of its conducts, except

for those performed in a private capacity, are attributable to the State.

In the Bosnia Genocide case, the Court established that the forces of the Army of the
Republika Srpska (VRS) had perpetrated genocide in Srebrenica."'® It found that there was
corroborated evidence that showed that the decision to kill the adult male population of the
Muslim community in Srebrenica was by the VRS.!"* The issue then turned to whether these
forces had acted on behalf of the FRY, based on which their conduct would be attributed to
the State in question."?” After reaffirming the ‘effective control test’, the ICJ had to apply it to

the genocide carried out in Srebrenica.''” The Court held that the evidence before it did not
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prove that the acts of VRS could be attributed to FRY. A further question was whether the
VRS could be considered a de jure organ of FRY. The Court held that there is nothing to
justify such a position. It stated in particular that “it has not been shown that the FRY army
took part in the massacres, nor that the political leaders of the FRY had a hand in preparing,
planning or in any way carrying out the massacres”.''” Whereas there was evidence of
collaborations between the FRY army and the VRS in military operations in Bosnia and
Herzegovina in the years before the massacre at Srebrenica, this does not suggest a direct role
of the FRY army in the massacre. The Court held that the VRS could not be considered a de
jure organ of Yugoslavia or equated with any of its organs, since it did not have that status
under the FRY’s internal laws.'** According to the Court, there is no doubt that FRY was
providing substantial financial assistance to the VRS, and one such way was through the
payment of salaries of officers and men of the Bosnian Serb Armed Forces, however, it noted
that this does not automatically make them an organ of the FRY.'"*' The Court held that
officers of the Bosnian Serb Armed Forces were appointed to their command by the President
of Republika Srpska and were subordinate to its political leadership. It held that in the
absence of contrary evidence, these officers must be considered as receiving their orders from
the President of Republika Srpska and not the FRY."* The question that followed was
whether they could be considered de facto organs of the same state.'”® To answer this
question, the Court deployed the effective control test established in the Nicaragua case.'**
The Court noted that this test coincides with the standards of attribution enunciated in Article
8 of the Articles on State Responsibility, which it considers customary international law. '
The Court noted that the overall control test developed in the Tadic case overly broadens the
scope of state responsibility, as it extends beyond the three standards set out in Article 8 of

the Articles on State Responsibility. ''*

The Court held that the question of direction/control was one of the extent or the degree of
dependency of the successionist group on the FRY, suggestive of the extent of control FRY
exercised on the group. In this case, the ICJ distinguished between two types of controls, i.e.,

strict control based on complete dependence and effective control based on partial
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dependence. The strict control test was explained to mean a situation whereby the
relationship of the non-state entity and the State is one of dependence on one side and control
on the other side, to the extent that the authority of the non-state entity can be equated with
that of a de facto organ of the State."” For the non-state entity to be equated with a de facto
organ of the State, the requirements of strict control developed by the ICJ in the Nicaragua
case must be satisfied.'® This includes the fact that the non-state entity completely depends
on the State; the complete dependence must involve all the activities of the non-state entity,
and the State must have exercised a high degree of control, indicative of an exploitation of

this complete dependence.'"*’

What this means is that the non-state entity must depend completely on the State, a scenario
that can now be interpreted as having created the potential for ‘strict control’."'* Complete
dependence means that the non-state entity lacks autonomy and is merely an instrument used
by the state to achieve its interests."*' In other words, to trigger state responsibility, private
acts of non-state entities may be equated with state organs even if that status is not based on
an internal law, so long as the private actor or non-state entity operate in complete

dependence on the State, in which it is being merely used as an instrument.''*

Furthermore, in a situation where it can be established that the state created and organised the
non-state entity, this may point to complete dependence and evidence of a strong presumption
that the group is nothing but a tool in the hands of the State.''* Complete dependence may
also be inferred if the non-state entity would not be able to carry out its activities without the
active support of the State and if the cessation of such support would mean the end of the
entity.'"™ On the other hand, a situation where the State simply took advantage of the
existence of the entity and incorporated it into its framework would not be a sufficient
basis."* In this case, the Court noted that while the political, military, and logistical
relationship between the several forces of VRS had been strong in previous years, at the time

of the Srebrenica massacre they were not of that nature that the Bosnian Serb military and
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political organisation could be equated with organs of the FRY."* It noted that there were
even reports of differences in matters of strategic options between the FRY government and
the Bosnian Serb authorities."¥ This means that the VRS had, though qualified, a real
margin of independence."*® This effectively overruled any argument of complete dependence.
From the evidence adduced, it was established that the paramilitary groups operated under the
control and authority of the generals of the VRS."* This made it difficult to assert that Serbia
was in effective control of these groups or gave them direct instructions.'”® In particular, the
Court stated that:

The Applicant has not proved that instructions were issued by the Federal

authorities in Belgrade, or by any organ of the FRY, to commit the

massacres, still less that any such instructions were given with the specific

intent (dolus specialis) characterising the crime of genocide, which would

have had to be present in order for the Respondent to be held responsible
on this basis.""'

Conclusively, the Court held that the acts of genocide in Srebrenica could not be attributed to
the FRY, as acts committed by its organs or person completely dependent on it, making it
impossible to trigger the applicability of the law of state responsibility.''* It is important to
understand whether the strict control test applies to the relationship between the CJTF and the
Nigerian State. To start with, the relationship between the Republika Srpska and FRY is
different from the relationship between the Nigerian State and the CJITF. On January 9, 1992,
the Bosnian Serb Assembly declared Republika Srpska, a new political entity, as the
independent ‘Republic of the Serb People of Bosnia and Herzegovina’ to protect the interests
of the Serbs of Bosnia and Herzegovina. And so, it was a major political entity made up of
about 1.2 million Serbians. Thus, it was like the governmental authority in Bosnia and
Herzegovina. Indeed, the Court in the 7adic Case found that the Serbian Army was a creation

of the Republika Srpska.''>

On the other hand, in the case of the CJTF, the group started in 2013 as an independent

volunteer corps, comprising ordinary citizens who had endured horrific attacks by the Boko
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Haram insurgent group for years and had also become frustrated by the inability of the
Nigerian Armed Forces to effectively protect their local communities from these attacks. And
so, the group came up all by itself and operated in that manner until it was co-opted by the
State through the Armed Forces. Even at the time this relationship began, the co-opting was
not full, rather the State started appropriating the group for its benefit without entirely
integrating its members into the State’s regular Armed Forces. In light of this, demonstrating
that the CJTF operated based on ‘complete dependence’ on the Nigerian State is likely to
prove challenging. Clearly, the character of the CJTF is entirely different from that of the

groups for which the strict control test was developed.

Furthermore, it is necessary to examine whether the Nigerian State at any time gave direct
instructions to the CJTF to carry out specific acts, as well as the extent to which the
government directs or controls the conduct of the CJTF. In short, it is needful to determine
whether the group can be deemed as completely dependent on the State, in order to trigger
attribution. This is because, in both the Nicaragua case as well as the Bosnia Genocide case,
the conclusion of the courts points to the fact that if a person or group does not satisfy the test
of being a de jure or de facto organ of a State in terms of complete dependence, State
responsibility could only be triggered if that person or organ were under the effective control
of the State, effective control that must be fulfilled for each operation.''** When related to this
thesis, it means that where it is difficult to show that the CJTF is under the direction/control
of the Nigerian State, the meaning is that attribution becomes legally impossible. It is also
important to bear in mind the main intent underlying the requirement of state ‘direction or
control’. As Jink notes, “it is important to recall that these tests are, after all, designed to
define the circumstances in which private actors are de facto agents or instrumentalities of the
state”.'"> It would, therefore, be useful to understand more precisely whether members of the

group receive orders and commands from the Nigerian Armed Forces for specific operations.

There is a lack of evidence to show that the Nigerian State, either by itself or through the
Armed Forces, at any time gave specific instructions to the CJTF to carry out the alleged
violations of international law norms connected to its activities as a hybrid irregular force.
This is not surprising, as it is rare to find States that coopt irregular forces, issuing specific
instructions to such groups to do certain things. Equally, the relationship between the State

and the CJTF does not show elements of direction/control. As already stated in Chapter Three
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and the earlier part of this chapter, the group was not an idea conceived or created by the
Nigerian state, rather the group emerged in 2013, as a community-based self-defense force,
made up of local hunters and youths, who organized themselves into a sort of local militia
group to defend their communities from attacks by the Boko Haram insurgents as well as
from the violence of the Military. It is more of a citizens-driven counterinsurgent force,
strengthening the existing traditional security system put in place by the State.'>* Some of its
members receive little or no remuneration from the Nigerian State, and many also lack
necessary insurance cover.''”” For their combat operations, they simply carried dane guns,

sticks, cutlasses, etc, as their main weapons for defending their communities.

It is also important to state that the group operates in a fragmented manner. For example, in
the three states of Adamawa, Borno, and Yobe, where the insurgency has hit hard the most,
the group’s operation is in different forms, with the group in one state differing from that in
another. Whilst in Adamawa, there were very few members of the group, given the strong
presence of existing vigilante groups in the state, in Yobe state, the group consists of
volunteers as well as others receiving remuneration from the state government.'"*® In Borno
state, the epicentre of the insurgency, the group also operates in two forms. On the one hand,
there is an arm that operates under the banner of the Borno Youth Empowerment Scheme
(BOYES) who are paid a stipend by the Borno state government, and on the other hand, there
are volunteers who received no remuneration at all.'™ The volunteers in Borno and the
vigilantes in Adamawa are made up of businessmen, students, civil servants, and students,
who are bi-vocational, oscillating between their work in the group and their vocations.
Accordingly, concerning its set-up, the group is organised more as a self-run, self-funded
organisation that depends largely on out-of-pocket finances to run its operations, with limited

oversight from the State.

It is safe to say that the Nigerian State was not exercising that degree of direction/control over
the CJTF, whether strict control, effective control, or even overall control, in a manner
sufficient enough to be a solid basis for attributing the group’s conduct to the state. While a
branch of the group is paid a stipend by the Borno state government, it is clear that it was just

this authority, i.e., the Borno government, a sub-national authority that oversaw the group’s
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activities, and even this was not based on complete control. Besides this small group that was
paid, though not controlled by the Borno state government, the larger majority of the group
practically operated on its own. In the context of this scenario, applying the strict control as
well as the other two tests discussed earlier, becomes difficult, making attribution a problem.
When one looks at the relationship between the CJTF and the Nigerian State, it seems safe to
conclude that the State was simply profiting from the competencies of the group, within the
boundaries of its limited relationship with the group. It seems safe to further conclude that the
State cautiously and deliberately avoided significant direction/control over the group’s
activities, to evade the threshold of direction/control required to trigger attribution and
thereby making the possibility of engaging its responsibility for the group’s conduct difficult,

if not impossible.

From the above discussion, it is clear that the issue of what constitute ‘control’ in any
particular circumstance is a matter of debate. Though the ILC has endorsed the effective
control test for responsibility under Article 8 and dismissed the overall control test, the
Articles on State Responsibility do not define a standard of control for the purpose of
attribution.""® Also, while the ICJ’s interpretation on the issue of control does carry
significant weight, it is not binding on all States, except for those directly involved in the
matter before the court.'® At the same time, the Court’s approach to interpreting control is
different from what obtains under the Articles on State Responsibility.''® This continuing
shift is indicative of the fact that what amounts to control, remains a contentious issue in the
discourse on state responsibility."'® It appears unlikely attributing the conduct of a non-state
entity to a State where strict control has been established, though establishing complete
dependence is certain to be very difficult, if not impossible.''* In the same breadth, while the
threshold for effective control is lower than that of strict control, in practice establishing
effective control is still difficult.''® However, whether ‘effective control’, or ‘overall control’,
or even ‘effective overall control’, it would appear that ultimately the question of whether an
international or domestic court would attribute the conduct of a militia or volunteer force to a

state would depend largely on how the term °‘control’ is defined in the light of the
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circumstances of the case in question. This is reflected in recent novel interpretation of
control by national courts such as in the case of the Mothers of Srebrenica v. State of the
Netherlands''* and Jaloud v. State of the Netherlands,"” in which Dutch courts attributed the
conduct of UN peacekeeping forces and Iraqi Soldiers to the Netherlands respectively.''®® In
the context of this research, it would have to be proved that organs of the Nigerian State,
directly took part in the activities of the CJTF, or that the Nigerian political leadership indeed
played an active role in preparing, planning, and carrying out the group’s activities, for

attribution to be possible.

5.2. Expanding the Pathways to State Responsibility for Conduct of Hybrid Irregular
Forces — Rethinking the Notion of ‘Empowerment by Law’ under Article 7 of the
Articles on State Responsibility 2001.

This Chapter has reinstated the challenges before the current international law framework

concerning the question of whether and to what extent the Nigerian State be held responsible

for the conduct of the CJTF acting as a hybrid irregular force in the country’s
counterinsurgency warfare against Boko Haram. It has revealed a responsibility gap
regarding the issue of whether a State can be held responsible for the conduct of an irregular
force operating in hybrid form. It has demonstrated that state responsibility can only be
established for the conduct of organs of the state as provided in Article 4 of the Articles on
State Responsibility i.e., de jure organs of the state, or for de facto organs as established in
the Bosnia Genocide case i.e., based on complete dependence on the State. Going by the
analysis in this Chapter, the conduct of irregular forces such as CDFs operating in a hybrid
form leading to violations of international law does not come within the contemplation of the
provision. Such irregular forces do not qualify as de jure organs of the State due to the
absence of an internal law granting them such status (Article 4). More so, given the degree of
independence they enjoy, i.e., that the State doesn’t exercise complete control over them, they
can’t be classified as de facto organs of the State. Further to this, they do not also qualify as
de facto organs of the State because the relationship between them and the State doesn’t
fulfill the condition established in the Bosnia Genocide case i.e., that they were established

by the State; that their leaders were appointed by the State; that they are solely financed by
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the State; and that their operations are wholly directed by the State.''® With the lack of an
internal law and absence of complete dependence, it becomes difficult to trigger state
responsibility either alternatively under Article 7 or based on a combination of both Article 4
and 7. What this Chapter has revealed is that when compared with the responsibility of a
State for the conduct of its regular organs such as its Armed Forces or other State agencies,
the options available for possible attribution of private conduct of irregular forces are
extremely restrictive. It has shown that unless a State directly incorporates such an irregular
force into its Armed Forces or any other agency of the State, granting them the status of de
Jjure state organs, or it can be proven that the group is completely dependent on the State in
such a manner that it is merely operating as an agent of the latter, responsibility would be

practically impossible.

It has shown that an inherent limit in the current framework is that the factual working
relationship between the State and Irregular Forces, within which such groups then operate as
hybrid actors, isn’t accommodated under the current law. Relying solely on the grounds under
the existing framework, in particular, those presently provided under Articles 4 and 7 are
insufficient for addressing the problems associated with the conduct of irregular forces. Given
that irregular forces are increasingly assuming a more prominent role in counterinsurgency
warfare, the rigid formulation of rules under the current framework provides States with an
opportunity to engage such groups while escaping responsibility for their actions. Put
differently, if the requirement for attribution remains at this high threshold, States would

continue to evade responsibility, thereby rendering international law incompetent.

In light of this responsibility gap, the thesis argues that the most effective approach to
disincentivising States’ use of such groups is to adopt an expansive approach under Article 7
of the Articles on State Responsibility. It recommends that it is advisable to categorise the
working relationship between a State and an irregular force as sufficient to qualify the latter
as a de facto organ of the former, even when such may not fully satisfy the conditions
established in the Bosnia Genocide case. It is rare to find States issuing direct instructions to
irregular groups that they have coopted in counterinsurgency warfare, asking them to carry
out certain wrongful actions, which would have been verifiable evidence of complete

dependence. At the same time, States most often do not enact internal laws to govern the

1167 The Court in this case further notes that “...persons or entities may for the purpose of international
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activities of these groups or empower them to act on the States’ behalf, as this will most
certainly directly implicate the State. Overall, the relationship between States and groups of
this nature, are usually clandestine, in the sense that, active interactions between the two
parties are generally concealed, disguised, and mostly conducted through informal and
remote channels, that are difficult to trace, thereby making it difficult to provide evidence of

direction/control or complete dependence.

This is indicative of the fact that States, being fully aware of the requirement of attribution
under the law of state responsibility framework and the implications thereof, are likely to act
in a manner that will shield them from responsibility. With the insistence on ‘empowerment
through law’ under Article 7 and the strict/restrictive interpretation of what amounts to
direction/control by the various courts regarding de facto organs of the State, the law of state
responsibility fails to provide a robust framework for attributing all private conduct to states.
This is notwithstanding clear evidence of a verifiable relationship, as well as the state
benefiting from such a relationship. The reality, therefore, is that, despite the increase in the
number of states engaging CDFs in counterinsurgency warfare and other armed conflicts,
with some of these groups operating as hybrid irregular forces, only in a few situations will a
move towards state responsibility succeed, that is if it does commence at all. This is a fact
that the activities of the CJTF as a hybrid irregular force in this counterinsurgency
sufficiently demonstrate. This is a group that has been fighting on behalf of the Nigerian
State, and not for itself, like it is the case with opposition ANSAs such as Boko Haram or Al
Shabab. The group’s involvement in the counterinsurgency was only made possible because
the Nigerian State empowered it to perform limited combat functions on its behalf, only that
this empowerment was not carried out based on an internal law. The question, therefore, is —
should States be allowed to profit from their deliberate game of empowering non-state
entities through all other means to act on their behalf, except through the enactment of an

internal law? This thesis does not think so.

This thesis therefore recommends that an expansive approach to determining the
empowerment of a non-state entity by a State be developed under Article 7 of the Articles on
State Responsibility, which contains the rule relating a state’s delegation of governmental
authority to non-state entities. It is however important to justify how this provision can be
developed as a suitable basis for potential attribution of the conduct of groups such as the

CJTF to States. The text of Article 7 states that:
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The conduct of an organ of a State or of a person or entity empowered to
exercise elements of the governmental authority shall be considered an act
of the State under international law if the organ, person, or entity acts in
that capacity, even if it exceeds its authority or contravenes instructions."”

13

An important part of the above provision is the clause “...entity empowered to exercise
elements of the governmental authority”. The focus here is that it must be demonstrated that
a State indeed empowered the non-state entity to exercise elements of governmental authority
and under the current rules, the only proof of empowerment recognised is ‘empowerment
through an internal law’. What this means is that to successfully trigger attribution under
Article 7, the act of the State empowering a non-state entity to exercise governmental
authority must be expressly defined in a written law of the State. This is so because the
provisions of Article 7 build on the earlier provision in Article 5 of the Articles on State
Responsibility which provides that:

The conduct of a person or entity which is not an organ of the state under

Article 4 but which is empowered by the law of that State to exercise

elements of the governmental authority shall be considered an act of the

state under international law, provided the person or entity is acting in that
capacity in the particular instance.""”

(13

As seen in the clause “...but which is empowered by the law of that State to exercise
elements of the governmental authority” it is clear that the empowerment envisaged in Article
7 is expected to be based on an internal law deriving from Article 5. Indeed, the commentary
to the provision in Article 7 reaffirms this position, stating that:

As formulated, Article 7 only applies to the conduct of an organ of a State

or of an entity empowered to exercise elements of the governmental

authority, i.e., only to those cases of attribution covered by Articles 4, 5,
and 6.

The implication of the above is that the Articles on State Responsibility oust any other form
of empowerment, such as empowerment that can be implied from facts and circumstances, a
verifiable principal-agent relationship, or a contract. The insistence of Article 7 on
empowerment being reduced to a written law is indicative of a narrow approach to triggering
attribution under this provision, which undercuts the prospects of state responsibility to a
great extent. It incentivises States to clandestinely use non-state entities such as CDFs to
achieve their security and defence goals, rather than their Armed Forces. One can assume that

in crafting the provisions of Article 7, the ILC failed to take cognisance of the myriad of ways
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in which States engage with non-state entities, which often leads to one form of
empowerment or the other. The point must be made that a State can indeed act in ways that
give a non-state entity a sense of empowerment without the State taking the difficult path of
enacting an internal law or directly controlling the entirety of the group’s operations. For
example, in the case of the CJTF, by simply accompanying troops of the Nigerian Armed
Forces on combat missions, the group has over time acquired an elevated status in the eye of
the local population who often view them as soldiers. They had acquired an identity based on
their affiliation with the Armed Forces. This can be seen in their name, i.e., while troops of
the regular Armed Forces are called Joint Task Force (JTF) members, the group is called
Civilian Joint Task Force (CJTF). Accordingly, when they began to perform local governance
functions, they were simply viewed as agents of the state, deploying governance to achieve

the aims of the counterinsurgency.

In light of the above, this thesis recommends a broadening of the rules, in that while
empowerment through an internal law be retained as the first means by which a State can
empower a non-state entity to exercise elements of governmental authority, empowerment by
other means such as the clear evidence of a working relationship in form of a State coopting a
CDF into a counterinsurgency structure, be also considered an additional form of
empowerment. As against the strict requirement of an internal law as evidence of
empowerment, adding this additional layer of empowerment will significantly open up more
opportunities for state responsibility. The recommendation of this thesis is in tandem with the

views of Maddocks, whose research in the last few years has been focused on state

1173

responsibility for the conduct of non-state actors. Speaking as follows, Maddocks notes

that:

When considering the issue of empowerment, a preliminary consideration is
whether the relevant powers were delegated in accordance with the state’s
internal law. In this respect, any form of legal empowerment will suffice,
whether this is effected through legislation, regulation, contract, or any
other means permitted under the domestic legal regime. In the absence of
legal empowerment, however, it is submitted that other forms of state
authorisation become relevant. Provided the state positively empowered the
private entity to act, even in a manner inconsistent with domestic laws, then
the pursuant conduct of the entity should be attributable to the state. The
contrary conclusion goes against the spirit of ARSIWA and offers an
incentive to states to outsource public functions in an illegitimate

manner.''’*
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Maddock again reaffirms the same view, though in another form, stating that:

...when a state effectively outsources the role of its armed forces to an NSA,
that NSA's conduct should be attributable to the state, irrespective of the
state’s exercise of control, and irrespective of the means through which the
NSA is empowered to act."'”

Maddocks view has been strongly expressed in the literature on state responsibility for
conduct of Private Military Companies (PMC), who share similarities with irregular forces.
There is growing consensus that the combat-related functions of PMCs are attributable to the
State as a form of exercise of elements of governmental powers.''”® Whereas, Maddock’s
made the above recommendation in the context of States engaging irregular forces as combat
forces in counterinsurgency operations, this thesis takes this further from where Maddocks
proposal stops, arguing that when a State outsources the role of state institutions to an
irregular force who then exploit that relationship to go beyond its primary combat functions
to perform local governance functions, such conduct should be attributable to the State. It,
therefore, means that a working relationship between a State and a non-state entity, proven
through verifiable evidence, should be a sufficient basis of empowerment, the absence of an
internal law notwithstanding. In the case of the Nigerian State and the CJTF, as already
established in Chapter Two, Three, and Four of this thesis, there is abundant evidence of a
working relationship between the two actors, sufficient to engage the provisions of Article 7

of the Articles on State Responsibility, if this expansive approach is adopted.
5.3. Conclusion.

This Chapter has examined the applicability of the law of state responsibility to the conduct
of the CJTF in its relationship with the Nigerian State. In particular, it has examined
questions on whether the conduct of the group can be attributed to the Nigerian State based
on being an organ of the State (Article 4), based on exercise of governmental authority
(Article 7), and based on direction/control (Article 8). In its examination, it applied the
provisions of each of these articles to the relationship between the CJTF and the Nigerian

State, with each analysis demonstrating that the possibility of attribution is remote.

In sum, the Chapter finds that the CJTF falls outside the purview of the relevant rules of
attribution under the Articles of State Responsibility. It equally finds that the group lacks the

1175 Maddocks ‘State Responsibility for International Law Violations Involving Non-State Actors in Armed
Conflict’ (n 61) 237.

76 Carsten Hoppe, ‘Passing the Buck: State Responsibility for Private Military Companies’ (2008) 19 (5)
European Journal of International Law, 989 — 1014 at 992.

212



character of the different groups dealt with by the ICJ and the ICTs in developing the tests in
several case laws. Whereas the groups addressed in these tests were, in some respect,
creations of the States in question, the CJTF is not a creation of the Nigerian State but began
in 2013 as a civilian volunteer force defending the local population in the country’s northeast
region against Boko Haram insurgents and has since remained so. Although an arm of the
group receives a form of remuneration and other support from the Borno state government, a
sub-national authority in the country, the larger whole operates mostly on its own. It is
therefore, clear that the group is not completely dependent on the Nigerian State, nor are its
activities under the ‘direction/control’ of the State. Given the absence of this important
requirement of complete dependence, direction, and control, attributing the conduct of the
CJTF to the Nigerian State becomes problematic. From the analysis in this research, it seems
fairly clear that establishing the responsibility of the Nigerian State for the conduct of the
CJTF as a hybrid irregular force is not possible through direct attribution under the Articles
on State Responsibility.

This finding implies that groups of this nature, though constituting an emerging threat to
respect and compliance with THL and THRL norms, operate outside the current state
responsibility framework and may be considered a law unto themselves. With the increasing
number of groups of this nature acting as hybrid irregular forces in counterinsurgencies, it is
evident that the international law framework must be broadened to accommodate and address
the novel issues they generate. This Chapter has discussed the need for an expansive
approach to Article 7 of the Articles on State Responsibility, under which evidence of a
working relationship between a State and a non-state entity be accommodated as a basis of
attribution. Within such a framework, evidence of the working relationship between the
Nigerian State and the CJTF would operate as a basis of considering the group as a de facto

organ of the State, to the end that its conduct becomes attributable to the State.

The reality is that in nearly all contemporary armed conflicts, evidence of state empowerment
of non-state entities through an internal law is often absent. Adopting the approach suggested
in this research will allow a greater number of private conducts to be attributable to States,
thereby strengthening the law of state responsibility framework. It would also translate to
state responsibility in an increased number of cases compared to what obtains now. So long
as empowerment can sufficiently be shown to have taken place, based on an internal law or

other means, state responsibility through attribution should be potentially possible. This
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thesis contends that the object and purpose of the law of state responsibility would be better
served if the notion of ‘empowerment’ under Article 7 is engaged using this expansive
approach. More importantly, as the scope of application of the rules may overlap, an
expansive approach to Article 7 helps to reinforce provisions under the commentary to Article
4 and increases the chances of holding States responsible in this regard. This approach has the
added value of compelling States to better supervise the conduct of such groups acting on

their behalf, thereby further enriching international law.

CHAPTER SIX

CONCLUSION
6.0. Introduction.

This thesis set out to examine the question of how and to what extent the Nigerian State can
be held responsible for the conduct of the CJTF as a hybrid irregular force in the
government’s counterinsurgency warfare against Boko Haram. The thesis argued that
irregular forces in their hybrid operation enjoy significant working relationships with States
on whose behalf they operate in a counterinsurgency, thereby impacting the applicability of
the law of state responsibility. It argues that this working relationship, notwithstanding the
absence of an internal law of the State and/or evidence of complete dependence, ought to be
taken into consideration in the attribution of their conduct to States. To arrive at this
conclusion, the thesis first proved the premise that irregular forces do indeed operate as
hybrid actors in counterinsurgency warfare and then proceeded to apply this to the existing

rules of IHL and IHRL as well as the law of state responsibility.

Hybrid irregular forces acquire meaning when explained through relevant concepts. Drawing
from literature in the social science field, the thesis established that the provision of local
governance functions by irregular forces, which is a key factor in their hybrid operation, is
underpinned by the concept of the State intersecting other concepts such as sovereignty,
legitimacy, rule of law, and legal pluralism. Despite the significant body of work on broader
NSAGs, especially in the context of rebel governance, the thesis finds that there is very little
analysis of how, other than rebels, state-sponsored irregulars also provide governance.
Against this backdrop, the thesis considered that an understanding of how such groups
provide local governance functions is critical to determining how and why the State should be
responsible for their conduct and that this understanding is best served by unpacking the
relevance of the above concepts to their activities. The thesis used insights from these

concepts to shape its analysis on how the CJTF, as a hybrid irregular force in Nigeria’s
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counterinsurgency against Boko Harm, enjoys legitimacy as a provider of local governance
functions and how this further reflects in the fact that it governs by a customary rule of law

framework.

Situating its analysis of hybrid irregular forces within the context of the thesis’ case study,
i.e., the CJTF, it finds that the ability of the group to provide local governance functions is
undergirded principally by the swarthe of ungoverned spaces as well as issues of state
fragility in Nigeria. It further examined whether the group can be considered as having
international legal personality as well as the applicability of the rules of IHL and IHRL to its
conduct. It then examined the scope of current rules of state responsibility. Within this
context, it conducted a doctrinal analysis of the current rules of attribution under the law of
state responsibility framework and also analysed how state responsibility for the conduct of
irregular forces (most of which has been in relation to their combat-related conduct) is
articulated under the current framework. Its goal here was to problematise the current
framework and draw attention to its unhelpfulness with respect to how it has been skewed in
favour of the requirement for an internal law of the State and evidence of complete
dependence, while alternative attribution standards have been excluded. The thesis found that
the Courts have generally adopted a strict and restrictive approach to their interpretation of
the rules in this area, thereby giving States a wide latitude to escape responsibility. Much of
this has to do with the narrow focus of the Articles on State Responsibility on the requirement
of an internal law of the State as well as the strict interpretation of the rules relating to

control/direction as a basis for attribution.

The key conclusion in this thesis is that the current law of state responsibility framework does
not sufficiently cover groups that often operate as de facto organs of the State, even when
such may not be governed by an internal law of the State or operating in complete
dependence on the State. This strict and restrictive approach to the rules mischaracterises the
definitions of organs of the State, in particular de facto organs. Whereas hybrid irregular
forces have become dominant players in counterinsurgency warfare, providing local
governance functions, with much of this flowing from their working relationship with the
State, international law is yet to recognise such relationships as sufficiently defining these
groups as de facto organs of the State. Rather, the requirement of an internal law as a link
between States and such groups is privileged over ‘working relationships’, which is the most
ubiquitous form of association between States and groups of this nature. With regards to the

requirement of complete dependence, the current framework requires the State to have
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created the group, selected its leaders, be financially responsible for its survival, and

completely control its actions.

These conditions are not just out of reach, but they leave an unacknowledged limitation on
the current framework, such as completely excising a large percentage of irregular forces out
of the responsibility framework, thereby granting States the opportunity to use such groups
and still get away with their actions. This thesis is convinced that such an approach is
counterproductive to the purpose of state responsibility in that it excludes groups whose
actions are genuinely reflective of State culpability. In addition, the strict and restrictive
approach is at variance with the universal objective of protecting human rights and other
international norms. To accommodate a greater number of groups, especially CDFs operating
as hybrid irregular forces, the thesis has proposed a more expanded framework than the
current strict/restrictive approach. It considers that evidence of a working relationship
between a State and a hybrid irregular force should be a relevant and sufficient basis to
holding the State responsible for its conduct. It concludes that evidence of a working
relationship between the State and hybrid irregular forces should be acknowledged in the
attribution of conduct of irregular forces to States, in the light of the central role this plays in

empowering such groups to act.

Many scholars engaging with the question of state responsibility for the conduct of non-state
entities have not paid much attention to issues regarding irregular forces, and even among the
few that have attempted to consider irregular forces, all have done so within the context of
their role as combat forces. This thesis is the first research to specifically engage the conduct
of a State for the conduct of an irregular force in its hybrid operation in a counterinsurgency.
It has demonstrated that novel developments connected to the hybrid operation of irregular
forces have significant implications for the protection of human rights and the broader norms

of international law and, therefore, ought to enjoy better clarity.
6.1. An Overview of the Thesis.

This thesis has offered an answer to the main research question in this work. To understand
how this answer was reached and the justification behind it, an overview of the preceding
chapters is necessary. Firstly, in Chapter Two, the thesis developed the concept of hybrid
irregular forces. The aim here was to correctly conceptualize the main subject of the research,
1.e., hybrid irregular forces, and demonstrate that it is a novel and distinct group in the

broader categorisation of irregular forces. The goal was to determine through the novelty of
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these kinds of groups how best to trigger states’ responsibility for their conduct. To execute
this task, the chapter defined hybrid irregular forces as mostly CDFs operating in both
combat and governance space in a counterinsurgency. It conceptualized the term as referring
to a CDF operating in a hybrid form, i.e., being a fighting force on behalf of a state actor as
well as being a provider of local governance functions, something outside its original combat
engagement. It demonstrated that these are groups who have succeeded in operating in this
form, i.e., performing functions ordinarily reserved for the State, due to governance
opportunities provided by large areas of limited statehood in counterinsurgencies. The chapter
thereafter discussed several characteristics that are unique to hybrid irregular force and
distinguishes them from the broader group of irregular forces.

In providing an analytical framework for the chapter, insights were drawn from the concept
of the State as well as connected concepts such as sovereignty, legitimacy, rule of law, and
legal pluralism. The findings from this chapter show that groups of this nature are not just
some elusive entities that are difficult to identify and inconsequential in a counterinsurgency,
rather they represent a homogenous group, and are distinct and active actors within the socio-
political ecosystem of a counterinsurgency, wielding great influence and re-shaping the idea

of subjects in international law.

Having defined the main subject of the research, the thesis moved to Chapter Three, where
the aim was to identify and establish the CJTF, a CDF engaged by the Nigerian State in its
counterinsurgency warfare against Boko Haram, as a type of hybrid irregular force. The
selection of the group lies in the fact that it appropriately exemplifies the problem the
research is trying to put the spotlight on, i.e., the fact that hybrid irregular force today
represents an emerging problem challenging the existing framework on state responsibility.
The Chapter was able to successfully execute this task by showing how, from 2013 when the
Nigerian State coopted the group into its counterinsurgency operations, it has progressed
from being just a combat force to becoming a provider of local governance functions in

territories where operations are being conducted.

It thereafter examined the legal link between the Nigerian State and the group, using the
country’s constitutional and legal framework as a basis. The findings from this chapter show
that the Constitution repudiates the right of any person or group to exercise governmental
powers under any form. It equally shows that there is the absence of an internal law, which

ought to define the status of the group and prescribe how its activities should be construed in
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the context of the government obligations under domestic and international law. The meaning
is that the performance of local governance functions by the group is unconstitutional, a
crime against the state, and that the group, like any illegal entity, ought to be prosecuted in

line with national criminal legislation.

However, the chapter also finds that despite the absence of an internal law, there is a well-
established working relationship between the Nigerian State and the CJTF flowing from the
circumstances surrounding their interaction. The Chapter establishes this relationship on two
grounds. First, it notes the fact that the group was co-opted by the State into its
counterinsurgency operations against Boko Haram, and since that time, the group has been
operating under close oversight of its Armed Forces, working together with troops to counter
the insurgents. From this discussion the thesis was able to demonstrate that groups of this
nature does wield increasingly growing powers in contemporary counterinsurgency warfare,
but with the example of the CJTF it is also clear that responsibility for their conduct at the
national level may remain elusive for a very long time, especially as there is not any
compelling reason for States to do so. If States are unable and/or unwilling to act, it may
imply that groups of this nature are simply floating actors, operating outside a responsibility
framework. To address this, the thesis then proceeded to examine whether state responsibility

for their conduct can be determined under international law.

Chapter Four unpacked the issue of whether hybrid irregular forces such as the CJTF can
bear some responsibility in international law. To bear responsibility, it is a requirement that an
entity must be considered a subject of international law, i.e., that it has international legal
personality. With this in mind, the chapter examined the progressive development of theories
and practices of international law regarding the concept of international legal personality. It
showed that whereas current perspectives support the notion that certain non-state entities
may enjoy a measure of international legal personality, groups such as the CJTF do not fall
within this class of such non-state entities. Rather, the chapter concludes that their legal
personality derives from that of the State on whose behalf they act. It notes that given the
current realities of States wielding the most influence in the international system, it does not
appear this would change anytime soon. This is more so as States remain wary of non-state
entities, especially ANSAs, and are apprehensive that granting such groups elevated status
would accord them legitimacy in the international system, thereby challenging the place and

authority of States. The chapter further showed that because of performing governance
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functions that are inherently governmental, the group has been flagged as a violator of well-

established international law norms, which straddles the regimes of IHL and IHRL.

The chapter then examined whether mainstream perspectives on the rules of IHL applies to
the group. It notes that the norms of IHRL and IHL apply in a complementary and mutually
reinforcing manner when considering incidents that have occurred in a NIAC."" It reiterates
the established position that parties to an armed conflict are bound by relevant rules of treaty
and customary THL applicable to NIACs, in particular, Common Article 3 and Additional
Protocol II of the Geneva Conventions 1949. It, however, argues that though the CJTF as an
armed actor in the counterinsurgency is under an obligation to comply with IHL rules, when
it comes to holding it to account for its actions, responsibility would ultimately still lie with
the Nigerian state to prosecute members of the group under domestic criminal legislations.
Given that the State has so far demonstrated an inability as well as unwillingness to take steps
in this regard, it means a potential pathway must still be sought under international law. On
the issue of whether IHRL could apply to the group, the Chapter finds that the applicability of
IHRL to the group remains unclear, especially given the predominant view that the protection
of human rights during peacetime and in armed conflict situations remains the core
responsibility of the State. It notes that much of the developing perspective on applying IHRL
to ANSAs relates to entities which are considered as enjoying a measure of international legal
personality, and as the CJTF cannot be said to enjoy such a status, applying IHRL to the
group appears difficult. Moreover, whereas the group has been operating as a provider of
local governance functions, it does not exercise control over territory, meaning that the

proposition that groups controlling territory be duty bearers cannot be extended to it.

Chapter Five examined the law of state responsibility to see whether the rules of attribution
as currently framed and as interpreted by the ICJ and other international tribunals could be
applied to groups such as the CJTF. Under the current framework, the law of state
responsibility is anchored on the presumption that the conduct of non-state entities is not
attributable to states."'” This is based on the public/private dichotomy that underpins the
political and legal theory of the state.''” However, in line with the indirect responsibility of

States, they may be held accountable for the private conduct of non-state entities, if such an

W7 HRC, ‘Situation of Human Rights in Myanmar Since 1 February 2021: Report of the United Nations High
Commissioner for Human Rights” A/HRC/49/72, (15 March 2022), para. 12.

78 Lanovoy (n 986) 573.
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act constitutes a breach of a primary rule of international law norms and if the conduct is
attributable to the State i.e., as one committed by an organ of the state. While the first
condition is straightforward and can be satisfied sufficiently in NIACs, the second condition
may pose major problems given the strict nature of the rules of attribution under international
law. In particular the Chapter examined relevant rules prescribing when the conduct of non-
state entities will be attributable to States, such as when the entity operates as an organ of the
state, when the entity exercises elements of governmental authority, and when the entity acts

under the direction/control of the State, rules under Articles 4, 7, and 8 respectively.''

In particular, when examining the standard of attribution based on being an organ of the State
i.e. Article 4 of the Articles on State Responsibility, the Chapter analyses the rules of IHL, in
particular Customary IHL which provides that militias and volunteer units are to be
considered as a part of the Armed Forces of a State. This means that their conduct may be
attributable to the State, so long as certain conditions are satisfied i.e., that the group in
question is commanded by a person responsible for its subordinates; that the group wears a
fixed distinctive emblem recognizable at a distance; that the group carries arms openly; and
that the group conducts its operations in line with the law and custom of war. There must also
be an incorporating legislation, i.e., an internal law of the state or evidence of continuous
combat function in which the group operates alongside the state in an armed conflict, creating
a link between the group and the State. The Chapter found that the CJTF does not satisfy
these four conditions in full and that there is a lack of an internal law binding the group to the
State. In addition, while the group has been involved in some form of combat activities with
the Nigeria Armed Forces, the Chapter notes that these combat activities does not satisty the
standard of ‘continuous combat function’ under IHL, as it is limited to acts such as
accompanying troops to the frontline, gathering of intelligence, and holding of territories.
This means that engaging state responsibility based on the group being a part of the Armed

Forces is difficult.

Ultimately, the Chapter notes that whereas attribution of the CJTF’s conduct could have been
possible under these three provisions of the Articles on State Responsibility, questions such as
whether the group is an organ of the state, is empowered to exercise elements of
governmental authority and whether it has been acting under the complete direction/control

of the State, remain. In addition, the strict interpretation of the rules of attribution by the ICJ

180 Articles 5, 8, 9, and 11, Articles on State Responsibility, 2001.
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and other ICTs through the various tests developed over time, makes it that the relationship
between the Nigerian State and the CJTF cannot trigger attribution, as it does not bear the
same character as the cases addressed by the courts. Ultimately, the Chapter finds that the
available pathways under the Articles on State Responsibility, for holding a State responsible
for the conduct of non-state entities, appear insufficient in triggering state responsibility in

this case study of this research.

In sum, the thesis’s main finding points to the fact that under the other rules of attribution,
and based on developments through caselaw of international courts, the likelihood of holding
the Nigerian State responsible for the conduct of the CJTF remains problematic and difficult.
However, it equally recognises the possibility of finding a pathway under Article 7 of the
Articles of State Responsibility, which could trigger state responsibility when it comes to the
conduct of hybrid irregular forces such as the CJTF. For instance, though Article 7 of the
Articles of State Responsibility does recognise that non-state entities such as the CJTF can be
empowered by States like Nigeria, it then shuts the door to attribution through its requirement
that the empowerment it provides for must be based on an internal law. Put differently, there
is no provision for other forms of extra-legal empowerment in which non-state entities are

enabled by States to exercise elements of governmental authority.

The thesis argues that Article 7 of the Articles on State Responsibility weakens the current
framework on state responsibility. This is because, the intendment of the provision is simple
i.e., once a non-state entity is not empowered by the internal law of a State, its conduct
cannot be attributed to the state, even if its engagement which later occasioned the conduct
happened through positive acts of the State, and even if both had a robust relationship which
enabled occurrence of the conducts. The problem with this rule is that it provides a window
of escape for States to intentionally refrain from enacting an internal law when they engage
groups of this nature and then turn around to argue that their responsibility cannot be
triggered due to the absence of an internal law. In the context of the case study of this
research, the CJTF was engaged in counterinsurgency operations through positive acts of the
Nigerian state, and it was based on this engagement that it exceeded its ordinary combat
duties to perform local governance functions. Yet, as the current rules prescribe, as Nigeria
has not enacted an internal law to govern the group, the State cannot be held responsible for

the conducts of the group.
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This thesis argues that the activities of the CJTF as a hybrid irregular force and the gap under
the law of state responsibility framework are indicative of current realities i.e., that though
groups of this nature now play a significant role in armed conflicts such as counterinsurgency,
state responsibility for their conduct is elusive. With the steady rise of groups of this nature
having the intent and capability to violate international law norms, it is clear that the nature of
counterinsurgency warfare has changed. States are more likely to increase their use of such
groups as the years go by, especially as these groups help make up for manpower
deficiencies, provide very rich local intelligence, and fill vacuums in areas with limited
statehood. More challengingly, in the years to come, these groups, beyond providing
governance functions, may begin to undermine the authority of States, joining transborder
alliances, and may even become tools in the hands of foreign/external powers, seeking to
further destabilise already failing states. As these groups play such significant roles in the
conflicts of the future, with harmful effects on the civilian population, they will
correspondingly continue to violate international law norms through their conduct. This thesis
has shown that as States are increasingly finding it quite profitable and perhaps less legally
burdensome to engage these kinds of groups in counterinsurgency warfare, the need to further
expand the available pathways towards state responsibility must be considered a pressing
matter. The main contribution in this chapter is that state responsibility for the conduct of
groups such as the CJTF may be better realised by allowing for an expansive approach to an
understanding of the rules, with an important area being the provisions of Article 7 of the
Articles on State Responsibility. The thesis proposes that Article 7 be expanded to
accommodate evidence of a working relationship between a State and an irregular force as a
sufficient basis of attribution. The central argument in this thesis offers a starting point in the

iterative process toward expanding the law of state responsibility framework.
6.2. Concluding Thoughts and Area (s) For Further Research.

The recommendation made in Chapter Five highlights where international law should be
headed in the immediate future. This thesis has suggested a rethinking of the requirement of
‘empowerment through law’ as provided under Article 7 of the Articles on State
Responsibility. This, it notes, will further expand the available pathways for state
responsibility to be triggered under the current framework. One thing is clear: international
law, especially IHL and IHRL, has evolved to the point that the operation of CDFs such as
the CJTF acting as hybrid irregular forces is having a significant impact on respect for IHL

and IHRL norms. The strict/restrictive nature of the attribution rules under the law of state
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responsibility framework contributes to a situation where it is unclear if, and under what
circumstances, a state can be held responsible for the conduct of such groups. Such
uncertainty remains a continuing problem for the general international law framework, as
resolving the question of whether a state can be held responsible for the conduct of a hybrid
irregular force is paramount in determining the extent of remedies available to victims whose

rights have been violated by the group.

The outcome of this thesis is intended to be of great interest to institutions such as the UN, its
organs, and agencies, as well as subsidiaries such as the ILC. The recommendation in this
thesis, if taken up in practice, can be key to any effort aimed at reviewing the Articles on
State Responsibility. The outcome of this thesis is also intended to be of use to other
international organisations, humanitarian actors, and international NGOs. It can play a
decisive role in their engagement with States, with non-state actors as well as international
and regional organisations in advocating for reforms, especially the reworking of the
strict/restrictive framework under the current rules. Most significantly, it is intended to be a
resource that researchers/academics can build on for further research in this area, both at the

international level as well as domestically.

One area where further research is required concerns the application of attribution rules in
domestic jurisdiction. While the expansion of pathways, as suggested in Section 5.2 of
Chapter Five, would increase opportunities for potential state responsibility, more would be
achieved through a strengthening of national judicial frameworks concerning their application
of international law. In Nigeria, judicial attitude regarding the application of international law
in the domestic courts considers it as below constitutional provisions and that it has the same
status as federal laws. This constitutional framework is problematic in that it renders the
domestic application of an expanded Article 7 of the Articles on State Responsibility
practically impossible, given the diminished status of international law. Holding the Nigerian
State responsible based on an expanded Article 7 can easily be torpedoed by the argument
that hierarchically the provision is lower in status than provisions of the Constitution, which
has discussed in Chapter Three views the CJTF’s provision of local governance functions as
illegal and lacking basis. With the Constitution as the supreme law, holding the Nigerian State
responsible under a legal framework considered as lower in status, would require a new
judicial attitude towards the status of international law with the country’s domestic legal

framework. It is therefore imperative that there be further research to understand how and to
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what extent this judicial attitude could destroy or enhance the applicability of the law of state

responsibility in Nigeria’s domestic courts to facilitate access to justice for victims.

As this research has demonstrated, States’ use of non-state entities operating as hybrid
irregular forces and the resultant egregious violations of international law norms represent a
fresh concern in international law today. States engaging these groups deprive their
international obligations of substance and ultimately weaken the international law
framework. The lack of clarity on whether and on what basis States can be held responsible
for the conduct of these groups makes continuing violations with its damaging effects
possible while also leaving victims stranded. As of today, the scope of state responsibility for
the conduct of irregular forces remains deeply contested. This research is set against the
context of a global moment in which irregular forces are increasingly transforming the face of
counterinsurgency warfare. As these groups possess the potential to alter the armed conflict
environment in the immediate future, there are high-stake decisions to be made in terms of
expanding the pathways to responsibility. This thesis has triggered that process,
recommending an additive option. The international community has a lot to gain by making

the most of this moment.
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