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Introduction

The purpose of this paper is to look at the relationship between trade, and
consequently economic coercion, and the realisation of socioeconomic rights through
the lens of sovereignty. The paper regards the political decisions to impose methods of
economic coercion and to protect socioeconomic rights as parts of the sovereignty of a
state. Yet, the centralissue is that both areas enjoy different material and legal treatment.
There are few limits on the imposition of economic coercive measures, unless their
damage vastly exceeds their aim (e.g. Iraq), while there are plenty of barriers and excuses
as to why socioeconomic rights do not enjoy the same level of protection as civil and
political ones do. Even though their relationship has historically been closely dependent,
materially they enjoy a very different status in international law. This paper is not here to
identify the damage that economic coercive measures inflict to socioeconomic rights,
such as the right to food, education, shelter, work and many more, as this has been well
documented through various case studies historically.” On top of that, even less punitive
methods, which aim at the restructuring of the economy also heavily document the
impact of economic austerity measures on socioeconomic rights. 2Rather, the paper

contends that two factually dependent principles such as economic coercive measures

" Amer Al-Roubaie and Wajeeh Elali ‘The Financial Implications of Sanctions Against Iraq’ (1995) 17(3) Arab
Studies Quarterly 53-68; A. Arnove (ed), Iraq under Siege: The Deadly Impact of Sanctions and War,
(Cambridge, MA: South End Press,2003).264,152-168;R. Garfield, Changes in health and well-being in Iraq
during the 1990s: What do we know and how do we know it?, Sanctions on Iraq: Background,
Consequences, Strategies, (Cambridge:Campaign Against Sanctions on Iraq, 2000), 32-51; E. Gibbons, R.
Garfield ‘The Impact of Economic Sanctions on Health and Human Rights in Haiti, 1991-1994’(1999) 89(10)
American Journal of Public Health 1502; see also: United Nations Development Program (UNDP), UNDP
Human Development Report 1996, Table 1; UNDP Human Development Report 1997, Table 1

2 See for this: M.E. Salomon, ‘International Economic Governance and Human Rights Accountability’ in
M.E. Salomon, A. Tostensen and W. Vandenhole (eds), Casting the Net Wider: Human Rights, Development
and New Duty-Bearers (Intersentia, 2007) 153; see also: F. Gianviti, ‘Economic, Social and Cultural Rights
and the International Monetary Fund’ in P. Alston (ed), Non-State Actors and Human Rights (Oxford
University Press, 2005) 113; Anastasia Poulou, ‘The Liability of the EU in the ESM framework’(2017) 24
Maastricht Journal of European Competition 127; Lubor Lacina, Jan Vavfina ‘The impact of financial and
economic crisis on SME’s in Greece and Ireland’ (2013) 61 Acta Universitatis Agriculturae et Silviculturae
Mendelianae Brunensis 1005, 1007



and the protection of socioeconomic rights are understood and contradict each other
under the concept of state sovereignty. That concept regulates the protection of
socioeconomic rights to the extent that they can be dependent on the political choices
of a state. For example, any damage done to socioeconomic rights from economic
coercive measures is not traced back to the legal aspects of state sovereignty itself. This
paradox shows the status that the status of the “economic” in law, which affects both
socioeconomic rights and economic coercion, is understood devoid of its material

considerations, which is vested deep within the understanding of sovereignty.

The paper starts by giving an interpretation of sovereignty. It later explains that
economic coercive measures, such as sanctions, fall within the concept of sovereignty
and the constitutional principles of every country. Put differently, international
regulations fall short in controlling such a prominent historical state practice which
ranges from tariffs to embargoes, to economic austerity measures. After that, the paper
explains the status of socioeconomic rights under international law. The paper contends
that although socioeconomic rights are justiciable, their regulation falls almost entirely
within the executive government of every country. In a de jure understanding of
international relationships, economic coercion is regulated through some soft law
international mechanisms.® In a de facto understanding, economic coercion, imposed
externally, is often understood as limitless. At the same time, the de facto protection of
socioeconomic rights is seen as limited based on sovereignty choices. Both these legal
principles are entirely vested in the internal mechanisms of a state. Yet, the exercise of
the former greatly affects the protection of the latter in international law. With that being
said, the paper moves on to the last section where the relationship between trade and
socioeconomic rights is explained. The paper argues that the relationship between
human rights and trade have always been dependent. The last section states that
lonceptions of sovereignty contain many tenets or facets of international law, which can

supplement but also contradict one another. Yet, liberal interpretations of sovereignty

3Seeforinstance: U.N. Secretary-General, Estimates in Respect of Special Political Missions, Good Offices
and Other Political Initiatives Authorized by the General Assembly and/or the Security Council, 1 63, U.N.
Doc. A/71/365 (Oct. 17, 2016); UN General Assembly Res A/Res/34/175 (1979) where Assembly ruled that
mass violations of human rights are of special concern to the UN and therefore should not be regarded as
a matter of domestic jurisdiction; UN General Assembly Resolution 377 (1950), Uniting for Peace
Resolution, UNGA 5th session/Res 377 (1950); UNGA Res /127 (2008) 63rd session Agenda ltem 78



tend to separate the two. As a result, the paper concludes that to require from states to
forfeit the weaponisation of their trade in favour of the protection of socioeconomic rights

would signify a reduction in their sovereignty.

State Sovereignt

State sovereignty is perhaps one of the most crucial aspects within international
law. The purpose of this paper is to show that state sovereignty entails many facets and
aspects which can possibly contradict one another. Despite that, the centrality of state
in sovereignty has not been withered away, and it should not be overlooked when
discussing impositions of economic coercion and protection of citizens. During the
transition from natural law to positive law in the 19" century, the state played a crucial
role in the sanctioning and the protection of individuals. With the emergence of a nation-
state and newly formed concepts of sovereignty, the inconsistent identity of international
law, which presupposed universal application of certain divine principles was
substituted by a more state-sanctioned, positivist legal regime.* Positivist law came to be
seen as a ‘scientific’ method which could fit more adequately to the emergence of
domestic legal regime, effectively administer laws due to the monopoly of the state on
legal administration. Put differently, the sovereign positivist state could administer
jurisdiction both inside, but also outside the state more easily, as this entailed a
recognisable entity in international and constitutional law.®> This state centric approach
has been criticised a lot from scholars stating that globalisation has eroded sovereignty.
8 However, for the purposes of this paper, state is a central and integral part of sovereignty
as the subject and the object of international law. This is not to say that understandings
of sovereignty have been the same since the 19" century. Rather, that developments of
international law have aided in our understanding and expansion of it. For example, Umut

Ozsu states that during the era of decolonisation, after World War Il, efforts were made

“Anthony Anghie Imperialism, Sovereignty and the Making of International Law (CUP, 2005)

5 Karen J. Alter ‘From colonial to multilateral international law: A global capitalism and law investigation’
(2021) 13 International Journal of Constitutional Law 3, 827

8 See for instance: Markos Karavias Corporate Obligations Under International Law(2013, OUP); Martin
Loughlin ‘The Erosion of Sovereignty’ (2016) 45 Netherlands Journal of Legal Philosophy 57; Phillip R.
Trimble ‘Globalization, International Institutions, and the Erosion of National Sovereignty and
Democracy’(1997) 95 Michigan Law Review 1944



to include many different aspects that would aid the struggle of former colonised states.
As an example, Ozsu gives the more detailed interpretation of the Permanent Sovereignty
Over Natural Resources, which would help Third World states to protect their resources
against unfair extraction. "With that being said, a clash existed between the competing
interests of different states. New aspects of international law cominginto play were trying
to make their way into its already existing aspects.® This necessarily entails that some
those aspects would contradict one another. Indeed, scholarship has provided extensive
literature in the understanding and interpretation of sovereignty. Traditional
interpretations of sovereignty might be limiting and might not encompass the changing
nature and the shifting understanding of aspects of sovereignty as a whole.® Analysis of
sovereignty and of its changing features automatically mean that its boundaries are not
fixed, but sites of ongoing political struggle.’® For example, Weber notes the changes of
sovereignty from monarchical to popular and how different features came to be acquired
through the changing of circumstances and international/domestic relationships.’ This
change throughout history also signifies that sovereignty will have tenets and aspects
which might contradict one another. Consequently, this paper adopts the understanding
that sovereignty is to be understood with the state mechanisms at its centre, yet with the
approach that states do adapt to the material changes and conditions around the world.
Liberalinterpretations of sovereignty might view these aspects as disconnected from one
another, however, this paper regards the all encompassing nature of the state as
something that engulfs these tenets within its mechanisms. The protection of

socioeconomic rights and economic coercion are two of them.
The status of economic coercion in international law.

Economic coercion has come to play a big partin international law. It is a tool that
is vested deep inside the political and legal domestic laws of a state, and its regulated

mostly through its constitutional principles. Although these economic coercive

7Umut Ozsu, Completing Humanity: The International Law of Decolonization, 1960-82 (CUP 2024) 54, 109
8 ibid 52

8 Cynthia Weber ‘Writing the State’ in Cynthia Weber (eds.) Simulating Sovereignty Intervention, the State
and Symbolic Exchange (CUP, 2009) 1-10; see also for this: Martti Koskenniemi ‘The Politics of International
Law’ (1990) 1 European Journal of International Law 4

% 1bid 6
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measures stem from domestic, constitutional principles they have a wide effect in
international law, as there is no clear definition of the term ‘coercion’.'? For the purposes
of this paper, we consider coercion to be all those measures which fall within the
exclusive jurisdiction and sovereignty of a state, which disrupt economic exchange with

another state,’® impacting its socioeconomic policy.™

Historically, and as natural law gave way to positivist legal frameworks during the
19th and early 20th centuries,' economic coercive measures were recognized as an
inherent right of states, closely tied to their sovereign prerogatives and often deployed as

a constitutional tool of their domestic and foreign policy arsenal.

There appeared to have been no serious allegations that commercial
policies such as tariffs which systematically work to the detriment of foreigners
were illegal under international law. It evidently was accepted that it was within
the unfettered jurisdiction of sovereign states to engage in such policies[..]as in
the case of avowedly self-centred tariff policies, there appears to have been no
serious contention that this capital embargo policy violated any international law
normsl[..JAny qualms about injuries to target states took second place to the
acceptance of the right of sovereign states to orient their economic policies in
their own self-interest.’®

Consequently, the right to trade or not to trade was considered a fundamental right
bestowed upon state sovereignty. '’ Such features of state sovereignty are considerably

immune to international regulation and are criticised only when large discrepancy

2 Antonios Tzanakopulos, ‘The Right to be Free from Economic Coercion’(2017) 4 Cambridge Journal of
International Law 616, 617-623

3 Daniel W. Drezner ‘The Hidden Hand of Economic Coercion’ (2003) 57 International Organisation 643,
643

4The Courtin Nicaragua gave a much more vague definition, where economic coercionimpact the ‘sphere
of freedom’ of a state to choose its political, economic, so cial, and cultural system and the formation of
foreign policy, as defined in the case of Lotus; see Tzanakopoulos(n 4) 618; SS ‘Lotus’ (France/Turkey)
[1927] PCIJ Series ANo 10, 18

'® See for this: Anghie (n 4) 15-16; Anghie in particular details Franscisco De Vitoria’s influential arguments
at the time regarding the relationship between Spanish and Indians.

6 Stephen C. Neff ‘The Law of Economic Coercion: Lessons from the Past and Indications of the Future.’
(1982) 20 Columbia Journal of Transnational Law 411, 422, 423, 425,426

7 See for the right to enter into treaty agreements in general: Curtis A. Bradley ‘Treaty Signature’(2012) in
Duncan B. Hollis(eds.) The Oxford Guide to Treaties (OUP 2012) 208-219; Jose Sette Camara, The
Ratification of International Treaties (Ontario Publishing Toronto 1949) 22-25; Francis O. Wilcox, The
Ratification of International Conventions (Allen & Unwin London 1935) 21-22.



between their aims and the results exists.' Put differently, international law does not
regard international policy making as a continuation from domestic policy making, but as
something that is to be traced only in the domestic sphere.”® This liberal idea of
sovereignty comes to promote an the existence of economic coercion to be loosely
regulated, through a mixture of state practice and opinion juris. This provides the virtually
untrammelled power of states to impose economic coercive measures through their
sovereign decisions. This is the de jure case, as the imposition of economic coercive
measures, as well as the protection of socioeconomic rights largely depends on the de

facto understanding of the material sovereignty a state enjoys.?

Economic coercive measures generally do not enjoy the same level of scrutiny as
an armed intervention does,?' even though it could be widely argued that they can have
similar effects at times, especially on socioeconomic rights.?? Early understandings of
modern international law, sought to attribute sanction to the positivist interpretation of
sovereignty.?® Sanction could mean anything though. From war to embargoes to the
exclusion of a state from certain multilateral arrangements. As war was too costly to
maintain due to the damage to the economic prosperity of states, colonial countries, had
to come up with alternative routes of pressure.?* Nicholas Moulder contends that the

vaunted separation of war from commerce was a novel idea that would allow states to

'8 See for example: EM. Prof. Dr. Marc Bossuyt, ‘The adverse Consequences of Economic Sanctions On the
Enjoyment of Human Rights’ (2000) on the UN Sub-Commission on the Promotion and the Protection of
Minorities(2000) E/CN.4/Sub.2/2000/33

% For example, Anghie argues that internal decision making, and external sovereignty were very closely
connected and that ‘a specific form of government within a state had a decisive impact on its international
behaviour’ Anghie (n 7) 134; The matter of constitutional arrangements being projected into international
law has been studied by many scholars. A more liberal explanation that comes from Ann Oppenheim who
suggests that for the recognition of a state, internal cohesion was fundamental as states were required to
maintain a certain order to meet treaty obligations and protect foreigners see: Oppenheim's International
Law (4" ed., vol. 1., A. McNair 1928) 100-101; for a general account of this also see: Benedict Kingsbury
‘Sovereign and Inequality’ (1998) 9 European Journal of International Law 599

20 E.g. sovereignty over its natural resources, trade power, political status etc.

21 See for this: Tzanakopoulos (n 4) 616, 626; For a wider account of the use of Article 2(4) and economic
force: Erin Pobjie, Prohibited Force: The Meaning of ‘Use of Force’in International Law (OUP. 2024) Ch. 4&5
23ee(n1)

2 See for this: H Kelsen, Introduction to the Problems of Legal Theory: A Translation of the First Edition of
the Reine Rechtslehre or Pure Theory of Law (transl B Litschewski Paulson and SL Paulson, OUP 1997) 26.

24 See for instance Britain’s attempts to codify naval armed conflict even though it possessed the largest
fleet at the time: Nicholas Lambert, Planning Armageddon: British Economic Warfare and the First World
War (HUP. 2012) 67



continue their business, apply pressure while minimising their costs.?® Indeed then,
targeting a society would come to be considered as a legitimate form of warfare.?® Next
to the right to wage war under sovereignty, came the right to impose capital embargoes

and controls to a country.

Historically then, economic coercive measures are presented as an integral part
of state mechanisms, which are then projected into international law. As a result, Article
2(4) of the UN does not encompass it within the meaning of the term ‘force’,
weaponisation of trade falls well within state interpretation on a factual basis. In the case
of Nicaragua the International Court of Justice (ICJ) clarified that the application of
economic sanctionsrests in the generalidea that no state is obliged to trade with another
state, as this would infringe their sovereignty to conduct their domestic and external
affairs as they see fit.?” The vast global networks that connected and still connect the
world signify that any exclusion from them will harm the economy and the
socioeconomic rights of a citizens of a country. In other words, globalisation and
intrastate connections that exist mean that the exclusion of a state from trade
automatically entails dire consequences to it. Consequently, we see a legal gap between
the damage that economic sanctions incur and the methods under which international
law attempts to protect the areas which they damage.

The fact that Britain was the hub of trade finance and insurance gave its military

planners, and its political decision-makers, a unique insight into how and where

global flows of strategic goods went, and how those flows might be interrupted...

By the end of 1912, a secret interdepartmental inquiry set up to evaluate the

feasibility of economic warfare suggested that it was possible to wreck Germany’s

financial system and force it out of any war. The report was discussed by the

Committee of Imperial Defence, and a resolution accepting its key

recommendation was drafted personally by Prime Minister Herbert Asquith and
endorsed by the leading members of the cabinet.’?®

25 Nicholas Moulder, The Economic Weapon: The Rise of Sanctions as a Tool of Modern War (Yale University
Press, 2022) 19, 20

26 1bid. 19; see also: Albert Washburn, ‘The Legality of Pacific Blockade’ (1921) 21 Columbia Law Review
442

27 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America)
(Merits) [1986] ICJ Rep 14 (Nicaragua) 138, [276]; see also for this: Tzanakopoulos (n 4) 616, 626

28 Harold James ‘Cosmos, Chaos: Finance, Power, and Conflict’ (2014) 90 International Affairs 37, 54.; see
also Walter Bagehot at the time; Walter Bagehot Lombard Street: A description of the Money Mmarket (King
& Co., 1873) 4:“...English Money Market-the source of all good according to some, and the source of allarm
according to others,...”



This global dependency and connection of the world, where materially powerful states
can use more effectively global trade routes makes the imposition of economic coercion
catastrophic for the citizens of countries that undergo economic coercion.
Consequently, the liberal idea of extraterritorial regulation of state sovereignty

significantly affects the realisation and the frustration of socioeconomic rights. Evidently

The status of socioeconomic rights.

The status of socioeconomic rights has also been documented extensively. Their
initial degradation from “top-tier” rights came from the drafting of two documents, the
Covenants, which encompass different levels of scrutiny and State obligations.? As Paul
O’Connell states, this had a profound effect on the recognition of socioeconomic rights
as equal to civil and political ones.* The reason behind this is not some form of
substantive issue that these rights inherently have, but their ‘opposition from certain
powerful interests’ which hinder their protection.®' The practical effect of that is the
global understanding of those rights as to be ‘progressively realised’®? and subject to the
State’s ‘available resources’.®® This understanding of Article 2(1) legally codifies the
factual interpretation of the protection of socioeconomic rights. Its ‘imprecise and
obscure nature’®* highlights the difficulties and the great latitude that states have in
realising socioeconomic rights, such as the right to education or healthcare. As a result,

mainstream academic scholarship views this Article as a much-needed flexibility which

2 Kitty Arambulo, Strengthening the Supervision of the International Covenant on Economic, Socil and
Cultural Rights: Theoretical and Procedural Aspects (Intersentia, 2000) 15

30 Paul O’Connell, Vindicating Socio-Economic Rights (Routledge, 2012) 29; In general O’Connell makes a
very detailed understanding of the critical aspects that surround the international and domestic
enforcement of socio-economic rights, as well as their enforcement mechanisms and their status under
the ICESCR.

31 Ibid. 30; for a differing view see: Abdullahi A. An-Nai’m ‘To Affirm the Full Human Rights Standing of
Economic, Social and Cultural Rights’ in Ghai and Cottrell (eds.), Economic, Social and Cultural Rights in
Practice (Interights, 2004) 12; who states that a significant reason for their degradation is the political
dichotomy between West European and North American States and the Soviet Union.

32 |CESPR Article 2(1)

33 |CESPR Article 2(1)

34 Matthew Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on
its Development (Clarendon Press, 1995) 106



reflects the real-life limitations that countries have.® The international community did try
to overcome these limitations, by putting forward a set of principles, commonly known
as the Limburg Principles, where they ‘rejected the idea that Article 2(1) limited at any
point the efficacy and value of the rights protected by the Covenant.®® Furthermore,
Principles 23 and 24 require the effective use of resources by states when those are

available.?”

Sovereignty’s ability in international law to limit the maximum available resources in a

country

It is important to understand that the obligation ‘to the maximum of its available
resources’ plays an important role when we refer to economic coercion. Put differently,
since the sovereign choice to implement economic coercion limits those resources
available for another sovereign state to, at the very least, progressively realise those
rights, this quote plays a vital role in this relationship. Craven states that this phrase
provides the primary justification for the progressive and not immediate realisation of
those rights.3® Yet, according to the drafters of the Covenant this would not provide an
excuse.**Rather it was the understanding that certain countries do not have the
resources to immediately realise those rights.*° An analytical report provided in 2011 on
the issue of maximum available resources moves away from the narrow interpretation of
the phrase. Instead, the report talks about a more holistic interpretation where taxation,
debtregulation, aid and other parameters should be the key concept in determining how
much states spend on the progressive realisation of socioeconomic rights.*' Those calls
are not new. Members of the Committee on Economic Social and Cultural Rights, the

supervisory body of the Covenant, have sought to evaluate State performance by

3% Aoife Nolan, Mira Dutschke ‘Article 2(1) ICESCR and States Parties' Obligations: Whither the
Budget?’(2010) 3 European Human Rights Law Review 280, 281

3 O’Connell (n 30) 33

7 lbid. ; for a discussion between this and sovereignty, named territoriality see: Wouter Vandenhole
‘Beyond Territoriality: The Maastricht Principles on Extra-Territorial Obligations in the Area of Economic,
Social and Cultural Rights’ (2011) 29 Netherlands Quarterly of Human Rights 429

38 Craven (n 34) 136

39 UN Doc A/2929: E/CN.4/SR 233; see also O’Connell (n 19) 33

4% Craven (n 34) 136

41 Radhika Balakrishnan, Diane Elson, James Heintz, Nicholas Lusian ‘Maximum Available Resources &
Human Rights’ (2011) Rutgers: The State University of New Jersey 4



reference of GNP or GDP spent on public services.* Yet, this approach requires careful
evaluation of the demands for public expenditure of every State. Henceforth, the
Committee has been very reluctantin adopting such an approach.* Furthermore, Robert
E. Robertson states that new indicators are needed to measure the state of compliance.
He overemphasises that a country spending 5% of its GNP on the right to education,
wishing to do just well on the matter, is different than a progressive realisation of such a
right.* As a result, the argument for the inclusion of traditional notions of the ‘maximum
available resources’ of a state, although indicative, cannot provide an actual

representation of a sovereign’s ability to allocate those resources.

Complicating the situation further, the Committee considers not just domestic,
but also international resources which can be used by the concerned State.*®
Furthermore, when in a dire situation, the State is under an obligation to seek assistance
from the international community.* With that being said, there is a considerable gap left.
If a State seeks to maximise its available resources, but refuses international aid, then
the Covenant and the Committee are silent. More importantly, if a state is under
economic sanctions or any form of coercion, then the available resources from the
international community are severely limited and the Limburg principle 26, does not
apply.” This automatically limits the status of socioeconomic rights, when a sovereign
decision to impose economic sanctions, or tariffs or an embargo, or austerity measures
exists,.*® The gist of this paper, however, is that these decisions, that have a directimpact
on socioeconomic rights are governed by different areas of law, even though they are all

similar parts of sovereignty. The liberal pretext of sovereignty is often cited as a de jure

“2 Craven (n 34) 137; Craven states that one member of the Committee made it clear that an expenditure of
only 5% of GNP on social security is inadequate.

43 Craven (n 34) 137

4 Robert E. Robertson ‘Measuring State Compliance with the Obligation to Devote the “Maximum Available
Resources” to Realizing Economic, Social and Cultural Rights’ (1994) 16 Human Rights Quarterly 693, 710
45 E/C.12/1990/SR.7 3, [7]

“6 Philip Alston ‘International Law and the Human Right to Food’, in Philip Alston and Katarina Tomasevski
(eds.) The Right to Food (Brill 1984) 9, 43; Craven (n 26) 138

47 Limburg Principles on the Implementation of the International Covenant on Economic, Social and
Cultural Rights 26: "Its available resources" refers to both the resources within a State and those available
from the international community through international co-operation and assistance.

“8 This is not to say all these three measures are the same. As a matter of fact, different legislation covers
theirimplementation and regulation. For example, a total embargo is an act of war or it is permitted only at
times of war; see generally Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed
Conflict (CUP, 3" Edition 2016)



understanding of the responsibility of states to protect socioeconomic rights. However,
similarly to economic coercion, this is not the whole case. Due to the interconnectivity
and the global networks around the world, it could be assumed that one of the main
factors influencing the realisation of socioeconomic rights is trade. Therefore, a decision
to limit the international available resources of a state due to a trade restriction, will
automatically have a directimpact on those rights. Hence, economic coercive measures,
which are often imposed by those states whose material sovereignty allows to do so,
meet the protection of socioeconomic rights at the point of trade restrictions due to the

de jure equal right to apply such measures.

The structural relationship between trade and socioeconomic rights

There are various indicators about the factual relationship between trade and
human rights. Although these presumably develop within different areas of law, they
overlap to very large extent research has highlighted the relationship at the basis of their
connection. Meaning that, the relationship between socioeconomic human rights and
trade have always been factually dependent, even though they develop within different
legal areas. Mainstream academic research believes that the two only meet at the time
where trade weaponisation comes to affect human rights. However, their relationship
has been a mutually dependent since the formation of modern international law. For
instance, before human rights take their contemporary form and become a fundamental
part of international and national norms, their ability to substantiate the legal status of
anindividualto conduct trade was of vitalimportance during the 19" century. Philip Stern
says that Royal Charter rights in the 19" century was ‘a legal and political directive that
allowed groups of students, merchants, townsmen, or monarchical subjects to make
claims on property, rights, and privileges, and to pass these on to later generations in
perpetuity’.*® The protection of traders and the regulation of the economic relationships
were instilled and ratified inside this European system of international law which also

meant legalizing coercion in the colonized areas. This coercion included security of

“® Philip J. Stern, ‘The Corporation in History, in Grietje Baars & Andre Spicer (eds.) The Corporation: A
Critical, Multi-Disciplinary Handbook (OUP, 2017) 21



friendly commercial relations with the host state which could eventually help and
promote the agreement of trade.

Through bilateral treaties, the government often conceded that foreign
nationals and their property would not be subjected to the national jurisdiction of
the host State where they resided or invested but would remain under the
jurisdiction of their home State. In this way non-reciprocal extra-territorial rights

and privileges were granted which degraded these host States, to a certain extent,
to 'quasi-colonies' of Western powers, companies or even individuals.®°

These unfair colonial agreements would form the basis for both overt and covert forms of
economic coercion to take place later. Economic aspects of sovereignty, which entailed
extra-territorial regulation of rights played a vital role in the realisation of trade. In
contemporary times, we see states using part of that sovereignty to conduct trade
agreements which favour or limit human rights. Within that sense, the examination of the
impact of a trade agreement to human rights has been suggested prior and post its
conclusion. For example, human rights assessments should be mandatory by states to
evaluate trade rules that affect the rights surrounding agriculture in the states of the
Global South.?" Classical literature has built up on that ongoing relationship, by focusing
on case studies which have seen the impact of the weaponisation of trade to a country.
For example, after the catastrophic sanctions in Iraq, the Watson Report, published in
1997, highlighted the relationship between socioeconomic rights and trade. The report
talked about diminishing the humanitarian impact that sanctions have, with the creation
of monitoring committees for matters of public health, including malnutrition and child

mortality, and economic indicators, including poverty, and the availability of essential

%0 Nico Schrijver Sovereignty Over Natural Resources (CUP, 1997) 174; For the general issue of PSNR and
the exploitation over natural resources Schrijver’s book offers a much detailed account;see also: Bengt
Broms ‘Natural Resources, Sovereignty Over’ (1987) 10 Encyclopedia of Disputes Installment 306-310

5! Elisabeth Buergi Bonanomi, Irene Musseli ‘HRIA of trade agreements involving agriculture: Enabling
innovative trade options that protect human rights’ in Nora Gétzmann (eds.) Human Rights Impact
Assessment (Edward Elgar Publishing 2019) 217-235,220; see also Food and Agricultural Organisation of
the United Nations ‘Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security’ (CFS 2022); In general, the relationship between human
rights and trade could also be reversed. States might be adopting favourable human rights policies in their
trade agreements to secure their further development; see Emilie M. Hafner-Burton ‘Trading Human Rights:
How Preferential Trade Agreements Influence Government Repression’ (2005) 59 International
Organization 593



goods.%2 "This shows that the tenets and principles, understood to coexist under the
framework of sovereignty and dependent upon one another in practice, in fact contradict

each other.

Following from that, the status of socioeconomic rights is regarded as such due
to the structural understanding of the ‘economic’ in international law. The political
decision to realise socioeconomic rights faces the political decision to impose economic
coercion are launched from the same ground. Yet, although factually and legally inclusive
with one another, liberal interpretations of sovereignty seems to separate their
understanding. For example, section 22 of the ‘Maastricht Principles on Extraterritorial
Obligations of States in the Area of Economic, Social and Cultural Rights’ states that:
States must refrain from adopting measures, such as embargoes or other economic
sanctions, which would result in nullifying orimpairing the enjoyment of economic, social
and cultural rights. Where sanctions are undertaken to fulfil other international legal
obligations, States must ensure that human rights obligations are fully respected in the
design, implementation and termination of any sanction’s regime. States must refrain in

all circumstances from embargoes and equivalent measures on goods and services
essential to meet core obligations.*®

The issue that we should ask ourselves then is that when international law asks a state to
do that it asks that state to limit its sovereignty. States can choose to do so, if they wish
to be bound by a treaty or by extraterritorial obligations to not weaponize their trade for
the various reasons that they might cite(e.g. security).> Therefore, international law is
asking a country to reduce its sovereignty and deprive itself from a very effective weapon
of protection to contribute to the already diminished protection of socioeconomic rights.
Consequently, within sovereignty, the status of economic coercion leads the imposition
of such coercion and the protection of socioeconomic rights, although mutually

conditional, to follow different directions. It allows for the unrestricted imposition of the

52 Watson Institute for International Studies, ‘Toward More Humane and Effective Sanctions Management:
Enhancing the Capacity of the United Nations System’ (1997) Occasional Paper 6; see also: Joy Gordon,
‘Smart Sanctions Revisited’(2011) 25 Ethics & International Affairs, Cambridge Univesity Press 315, 318;
seealso(n1)

53 Maastricht Principles on extraterritorial obligations of states in the area of economic, social and cultural
rights (2013)

54 See for instance See for example the case of S. S. Wimbledon (U.K.,France, Italy, Japan v. Germany)
(Merits) [1923] PClJ Ser. A, No. 1, at 25, where the PCIJ held that countries are able to limit their sovereignty,,
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former, while it diminishes the protection of the latter.*® Indeed, Anne Orford states that
current interpretations of law, excludes the intimate relation between the sovereign and
the citizen.%® That law, which governs this relationship appears to ‘abandon’ the citizen.
5’Consequently, current understandings of law and sovereignty tend to alienate the

citizen and its protection of certain, fundamental socioeconomic rights.

Conclusion

Taking everything into consideration, this paper has tried to emphasise on the
importance that understandings of sovereignty in the diminished protection of
socioeconomic rights and the unfettered imposition of economic coercion. The changing
nature of sovereignty understands its exercise to be contradictory and to include many
different tenets inside its gulfs. Contemporary research needs to focus on the historical
understanding of sovereignty as a multifaceted principle in international law, with the
state mechanisms at its centre. Within that sense, the underlying issue is not that this is
a problem of interpretation, as it touches upon the material reality. The problem starts
when liberal interpretations of sovereignty consider the issues of socioeconomic rights
and that of unfettered imposition of economic coercion as separate and not as a part of

the same sovereignty.

% On that, see the argument made by

% Anne Orford ‘Beyond Harmonization: Trade,Human Rights and the Economy o fSacrifice’(2005) 18
Leiden Journal of International Law 179, 202

7 Ibid. 203
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