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Exploring Democratic Al Governance:

A Cross-Jurisdictional Inquiry
Mehmet B. Unver*

The integration of artificial intelligence (Al) into society raises critical questions about its
implications for democracy. Emerging legislative frameworks to requlate Al provide both a
challenge and an opportunity to embed the key tenets of participatory and deliberative
democracy into AI governance. This article examines how legislative frameworks in the EU,
Brazil and Canada support participatory and deliberative democracy, drawing on Himmel-
reich’s framework comprised of ‘association,” ‘participation’ and ‘deliberation’! The analy-
sis reveals that while all three jurisdictions emphasise Al ethics and introduce a range of
reqgulatory instruments, they fall short of establishing robust and explicit mechanisms to en-
able meaningful citizen participation and deliberation. Although they promote various as-
sociational initiatives such as multi-stakeholder collaboration, co and self-regulation, these
frameworks lack institutionalised avenues for sustained citizen engagement. Notably, how-
ever, Brazil's proposed legislation features promising provisions on individual rights and
participatory tools. Overall, the study advocates for formalised venues and platforms which
empower individuals to voice their perspectives and influence policy decisions in the evolv-
ing landscape of AI governance.

Keywords: AI governance; participatory democracy; deliberative democracy; ethics; EU;

Brazil; Canada

I. Introduction

Therelationship between democracy and Al presents
a nuanced and pressing issue. While a transforma-
tion is usually heralded with everyday enhancing Al
systems, its rapid integration into society raises sig-
nificant concerns about democratic governance. In
fact, social media and other Al-driven platforms in-
creasingly reshape public opinion by facilitating, me-
diating or filling any potential gap within the demo-
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cratic mechanisms. In both public and private
spheres, Al's prevalence often erodes civic spaces in
decision-making, raising concerns about citizens’
trust and engagement in democratic processes and
institutions. Given the Al-related risks alongside the
democratic representation being eroded, this paper
emphasises that Al governance, in its current and
emerging forms, must be examined through the par-
ticipatory and deliberative theories that can revive
democratic governance.

While participatory democracy ensures that citi-
zens have a direct role in shaping the rules and deci-
sions that govern them, deliberative democracy em-
phasises the importance of reasoned discussion, con-
sensus-building and the inclusion of diverse perspec-
tives in decision-making processes.” From the view-
point of participatory and deliberative democracy,
the article seeks to explore whether and how emerg-
ing Al governance frameworks in the European
Union (EU), Brazil and Canada support citizen en-
gagement. By means of this comparative analysis, in-
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teraction between Al ethics and democratic gover-
nance is also explored across the selected jurisdic-
tions. Himmelreich’s three-pronged approach to de-
mocratic governance - rooted in the norms of ‘partic-
ipation’, ‘deliberation’ and ‘association” - serves as a
key inspiration for the approach adopted in this
analysis. Upholding this scholarly viewpoint, the se-
lected legislative approaches are examined with re-
spect to their internal capabilities to respond to the
need for democratic governance alongside the gov-
ernance of ethics. In this regard, the paper firstly
draws a theoretical framework addressing the ten-
sion between democracy and Al, followed by a com-
parative analysis of selected jurisdictions and their
visions of democratic Al governance. This approach
enables a reconsideration of how far current policy
approaches incorporate and balance the key compo-
nents of democratic theory within Al governance.

Notably, the need for robust governance frame-
works has been echoed across the world, emphasis-
ing the ethical assessment of Al through wide-rang-
ing tools and mechanisms, which include but are not
limited to risk assessment, technical documentation,
reporting, human oversight and monitoring systems.
In this emerging landscape, governance frameworks
and structures seek to incorporate new ex ante and
ex post mechanisms ensuring quality parameters,
compliance standards and a range of safeguards to
prevent and mitigate the risks surrounding funda-
mental rights, health and safety, bias, discrimination,
opacity and privacy. However, while putting the eth-
ical oversight at the high bar, global agenda of AI
governance tend to subordinate democratic control
to ethics governance and regulatory procedures.
Based on this underlying hypothesis, this article in-
vestigates how effectively the jurisdictions encour-
age and support citizen engagement in Al gover-
nance.

First and foremost, this article examines the the-
ory of democracy and its interaction and tension with
Al considering far-reaching implications of the lat-
ter for democratic governance. Next, the article elab-
orates on participatory and deliberative theories and
their potential application within AI governance.
Then, Al governance is fleshed out by examining the
rationale underlying it, the key tools and instru-
ments emerging across the globe, and the pertinent
roles and responsibilities assumed by the relevant
authorities. After establishing this framework in-
cluding the scholarly contributions, the article pro-

ceeds to examine the jurisdictions and their ap-
proaches to democratic Al governance. This final
part consists of comparative analysis of the legisla-
tive frameworks and their instruments as to whether
and how participatory and deliberative democracy
is upheld and enabled under the selected jurisdic-
tions.

Overall, the article not only explores the avenues
of democratic control but also highlights the alterna-
tive vehicles for citizens to exercise their agency and
influence the policy decisions under Al governance.
It is recognised that all the examined legislative
frameworks enable the stakeholders to address the
ethical concerns, encompassing voluntary codes of
conduct, regulatory sandboxes and other collabora-
tive mechanisms. While the envisaged tools and
mechanisms serve ‘association’, a key democratic
norm, by allowing the relevant parties to co and self-
regulate Al this does not extend to democratic tools
or platforms ensuring direct ‘participation’” and ‘de-
liberation’ of the citizens.

The main criticism is that individual rights and
opportunities are alienated by these ethics oriented
policy approaches which demote or deprioritise de-
mocratic engagement of citizens. In particular, the
EU and Canadian approaches are criticised, consid-
ering their legal frameworks include limited mecha-
nisms of democratic control delegated to citizens.
They primarily focus on addressing ethical concerns,
which risks the creation of top-down and technocrat-
ic norms. Nevertheless, the EU framework grants in-
dividuals a ‘right to explanation’ and ‘right to lodge
a complaint, thereby providing an indirect avenue
for citizen participation. On the other hand, the
Brazilian Bill sets forth a clearer and bolder approach
in favour of citizens’ participation and deliberation,
by incorporating not only a wider set of individual
rights but also direct means of participation such as
mandatory public consultation in advance of con-
ducting algorithmic impact assessments, a key task

Oxford Handbook of Deliberative Democracy (Oxford University
Press 2018) 189, 189-90; Henrike Knappe, Doing Democracy
Differently: Political Practices and Transnational Civil Society
(Verlag Barbara Budrich 2017) 45 and 57-58
<https://doi.org/10.2307/j.ctvbkk41f.8> accessed 7 November
2025; Rod Dacombe and Phil Parvin, ‘Participatory Democracy in
an Age of Inequality’ (2021) 57(2) Representation 145, 149-150
<https://doi.org/10.1080/00344893.2021.1933151> accessed 7
November 2025.

3 Himmelreich (n 1).
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on the part of both private and public entities, with
additional obligations on the latter vis-a-vis the indi-
viduals impacted by AL*

Against this background, the article concludes
that participatory and deliberative democracy is
overshadowed by the ethical oversight particularly
under the EU and Canadian legislative frameworks,
whereas Brazilian Bill sets a notable and valuable
precedent by combining risk-based approach with a
set of individual rights and other tools to enhance
citizen participation in AI governance. The EU and
Canadian approaches appear to leave citizen engage-
ment to the existing democratic institutions and
processes, eg parliamentary reviews, public consul-
tations, citizen assemblies and advisory panels,
alongside the internal dynamics of ethics gover-
nance. However, they tend to overlook the distinct
challenges posed by Al governance, such as knowl-
edge gaps and technocratic dominance, which may
notbe addressed vianon-specific, irregular and most-
ly ineffective mechanisms available under tradition-
al frameworks.

This article, in broad harmony with the scholarly
opinions,” argues that novel mechanisms need to put
in place under Al governance to integrate democra-
tic participation and deliberation of the citizens. This
study points out while the legal frameworks empha-
sise multi-stakeholder engagement, co and self-regu-
lation, enabling voluntary codes of conduct and reg-
ulatory sandboxes, their exclusion of the citizens
from the relevant processes represents a central gap
that could potentially lead to a democratic deficit. It

4 This is reinforced with a detailed set of principles that include
‘informational self-determination’ (art 2/1X), ‘strengthening the
democratic process, political pluralism and confronting’ (art
2/XVI), ‘self-determination and freedom of decision and choice’
(Art. 3/11), among others. See the Section IV.2.a. ‘In general’.

5  Nathalie A Smuha, Algorithmic Rule by Law: How Algorithmic
Regulation in the Public Sector Erodes the Rule of Law (Cam-
bridge University Press 2025) 288; M Coeckelbergh, ‘Artificial
Intelligence, the Common Good, and the Democratic Deficit in
Al Governance’ (2024) Al Ethics
<https://doi.org/10.1007/s43681-024-00492-9> accessed 7 No-
vember 2025; M Coeckelbergh, Why Al Undermines Democracy
and What to Do About It (Polity 2024) 121; Paolo Cavaliere and
Graziella Romero, ‘From Poisons to Antidotes: Algorithms as
Democracy Boosters’ (2022) 13(2) European Journal of Risk
Regulation 421, 421-42 <https:/doi.org/10.1017/err.2021.57>
accessed 7 November 2025.

6 Tom Christiano and Sameer Bajaj, ‘Democracy’ in Edward N
Zalta and Uri Nodelman (eds), The Stanford Encyclopedia of
Philosophy (Summer 2024 edn) <https:/plato.stan-
ford.edu/archives/sum2024/entries/democracy/> accessed 7 No-

is thus underlined innovative and direct avenues of
citizen engagement need to be integrated within Al
governance, for which deliberative venues as well as
participatory tools should be envisaged in the legal
frameworks.

Il. Democracy and Al

1. Democracy

a. Theory of Democracy

The term ‘democracy’ refers very generally to a
method of collective decision making characterized
by a kind of equality among the participants at an es-
sential stage of the decision-making process.® As
Robert Dahl rightfully argues ‘a key characteristic of
democracy is the continuing responsiveness of the
government to the preferences of its citizens’” From
this, it follows that democratic theory requires a
demos - a collective body of individuals recognized
as members of the democracy - who must have equal
opportunities to engage in governance and partici-
pate in political discourse.® This proposition relates
to both discursive ethics” underlying the recognition
of the intrinsic value of the dignity of all the people
as the equal participants and the social ideals incor-
porating norms that govern how people participate,
deliberate and mobilise for democracy.'’
Himmelreich posits that democracy is structured
around ‘participation’ ‘deliberation’ and ‘associa-

vember 2025. See also Robert A Dahl, On Democracy (Yale
University Press 2020) 35-43; Onni Hirvonen, ‘Whose Populism?
What Democracy? On the Conceptual and Normative Connec-
tions of Populism and Democracy’ in Eerik Lagerspetz and Oili
Pulkkinen (eds), Between Theory and Practice: Essays on Criticism
and Crises of Democracy (Palgrave Macmillan 2023) 89-107.

7 Robert A Dahl, Polyarchy: Participation and Opposition (Yale
University Press 1971) 1.

8  James S Fishkin, Democracy When the People Are Thinking:
Revitalizing Our Politics Through Public Deliberation (Oxford
University Press 2020) 13-14.

9 Authors such as K O Apel and ) Habermas have developed the
foundations of discursive ethics, and more recently a second
wave of thinkers have addressed an applied ethics derived from
this moral requirement for participation as a requisite for the
development of autonomy and as a support for the intrinsic
value of dignity (Domingo Garcia-Marza and Patrici Calvo,
Algorithmic Democracy: A Critical Perspective Based on Deliber-
ative Democracy (Springer 2024) 196).

10 See Himmelreich (n 1) 685.
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tion’."

He contends that ‘egalitarian participation’
and ‘civic motivation” are prerequisites for the for-
mer (participation), whereas ‘reasonableness’ and
‘transformation’ - understood as openness to revis-
ing one’s views - are essential to the latter (delibera-
tion).'? ‘Association’ plays an equally critical role in
democratic governance by allowing citizens to orga-
nize around common goals surrounding issues of po-
litical significance.'” It provides a critical mecha-
nism for citizen participation and deliberation,
strengthening both democracy and civil society.'*
Democracies function properly when they respond
toand act on problems, concerns and issues that con-
front real people in civil society.'” From this vantage
point of view, a democratic governance requires not
only association but also citizen participation and
deliberation on social, economic and political issues,
which altogether can stimulate emerging forms of
activism and communication such as social media
campaigns, grassroots movements and public
demonstrations.'®

Under this light, notions of participatory and de-
liberative democracies can be put into practice by
means of association of the like-minded people ex-
pressing and exchanging their views around a polit-
ical agenda to shape and influence the governing
mechanisms. Participatory mechanisms, such as cit-
izen initiatives, referendums and public assemblies,
empower individuals to directly influence decision-
making processes.'” Deliberative venues, including
public forums, deliberative polling and consensus

11 Ibid.
12 Ibid.

13 A number of theorists identify an important role for civic associa-
tions in linking deliberations at micro policy levels to those
within the public sphere more broadly (Niamh Gaynor, ‘Associa-
tions, Deliberation, and Democracy: The Case of Ireland’s Social
Partnership’ (2011) 39(4) Politics & Society 497-519
<https://doi.org/10.1177/0032329211420081> accessed 7 No-
vember 2025.

14 Damon Timothy Alexander et al, ‘Civic Engagement and Associa-
tionalism: The Impact of Group Membership Scope versus Inten-
sity of Participation’ (2012) 28(1) European Sociological Review
43, 44-45; Jan Aart Scholte, ‘Civil Society and Democracy in
Global Governance’ (2002) 8(3) Global Governance 281,
293-95.

15 Simone Chambers, Contemporary Democratic Theory (Polity
2024) 180. The concept of civil society is debated along with
questions about a good society, the rights and duties of citizens,
the practice of politics, and collective life (Jérome Duberry,
Artificial Intelligence and Democracy: Risks and Promises of Al-
Mediated Citizen-Government Relations (Edward Elgar 2022) 54).

conferences, foster reasoned discourse and facilitate
the exchange of information and perspectives among
citizens.'® From a holistical perspective, one can ar-
gue, participatory and deliberative tools are not mu-
tually exclusive; rather, they are complementary in-
struments that reinforce citizen engagement and em-
powerment.

Democracy operates as a multifaceted system of
collective decision-making, where epistemic quality
and trust are often acknowledged but sometimes
stand in contrast to participatory and deliberative
mechanisms. This tension becomes particularly sig-
nificant in the context of Al and its governance, giv-
en its farreaching consequences for democratic sys-
tems. This is more remarkable in view of the short-
cuts in democracies that enable us to trust while al-
so critically engaging with the relevant processes."”
Notwithstanding, any governance process must ful-
fil two key conditions under democracies: it should
include all affected individuals as equal participants
and be guided by the principle of ‘the force of rea-
son’?? In this context, participatory and deliberative
mechanisms serve to mitigating the shortcuts, facil-
itating the identification, refinement and integration
of problems, topics, proposals and solutions into leg-
islative agendas.

b. Participatory and Deliberative Democracy

Tracing back to Rousseau, Mill and Cole’s theories,
participatory democracy means opening up avenues

16 See Duberry (n 15) 60.
17 Himmelreich (n 1) 685-86.
18 Ibid.

19 According to Warren, democracy is possible in mass, complex
societies because democratic societies and governments are full
of shortcuts, through representation, political, epistemic and
advocacy divisions of labour, differentiated institutions, multi-
level governance, and trust relationships both among citizens
and between citizens and governments (Mark E Warren, ‘Partici-
patory Deliberative Democracy in Complex Mass Societies’ 2020
16(2) Journal of Deliberative Democracy 81, 81
<https://doi.org/10.16997/jdd.395> accessed 7 November
2025).

20 Simone Chambers, ‘Deliberative Democracy and the Digital
Public Sphere: Asymmetrical Fragmentation as a Political Not a
Technological Problem’ (2023) 30 Constellations 61-62
<https://doi.org/10.1111/1467-8675.12662> accessed 7 Novem-
ber 2025. See also Joshua Cohen, ‘Democracy and Liberty” in
Jon Elster (ed), Deliberative Democracy (Cambridge University
Press 2008) 193. According to Chambers, epistemic quality and
equal participation are tightly linked in this picture of democracy
(ibid).
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for citizen participation to represent genuine oppor-
tunities to determine collective decisions, not limit-
ed to the traditional liberal democratic voting sys-
tems and encompassing the workplace, community,
media and state.?' People’s participation in collective
decision making is able to enhance not only political
equality and autonomy along with reduced socio-eco-
nomic inequalities, but also, they can learn a new self-
respect, a deeper and more assertive group identity,
public skills and values of cooperation and civic
virtue.”? This integrative function, as suggested by
Rousseau, would increase the feeling among individ-
ual citizens that they ‘belong’ in their community.**
Besides, as pointed out by Mill, one can mention ed-
ucative effect of participation, embodying industry
as a whole new area of social life.**

Behind the notion of participatory democracy lies
the theory of equally standing citizens to convey their
preferences regarding the matters of political signit-
icance. This aligns with the principle of ‘strong prin-
ciple of equality’ claimed by Dahl, who considers
since no person or group of persons is uniquely qual-
ified to govern anything short of full participation

21 Elstub (n 2) 189.
22 Ibid, 190.

23 Carole Pateman, Participation and Democratic Theory (Cam-
bridge University Press 1970) 27.

24 Ibid.

25 Cary Coglianese, ‘Democracy and lIts Critics by Robert A. Dahl’
(1990) 88(6) Michigan Law Review 1662-63.

26 Ibid.

27 Moshe Schwartz and Amit M Schejter, ‘Conceptualizing Participa-
tion: Defining and Analyzing Public Participation in Policymaking
Processes’ (2024) 48(7) Telecommunications Policy
<https:/doi.org/10.1016/j.telpol.2024.102796> accessed 7 No-
vember 2025.

28 Joshua Cohen, ‘Reflections on Deliberative Democracy’ in
Thomas Christiano and John Christman (eds), Contemporary
Debates in Political Philosophy (John Wiley & Sons 2009) 250,
256.

29 Elstub (n 2) 191-94.
30 Himmelreich (n 1) 686.

31 Matt Burgess, Artificial Intelligence: How Machine Learning
Will Shape the Next Decade (Wired 2021) 10-11; Cristopher
Markou and Simon Deakin, ‘Ex Machina Lex: Exploring the
Limits of Legal Computability’ in Cristopher Markou and
Simon Deakin (eds), Is Law Computable? (Hart Publishing
2020) 31, 37-39; Avneet Pannu, ‘Artificial Intelligence and Its
Application in Different Areas’ (2015) 4(10) International
Journal of Engineering and Innovative Technology 79, 79-80;
Michael Cheng-Tek Tai, ‘The Impact of Artificial Intelligence on
Human Society and Bioethics’ (2020) 32(4) Tzu Chi Medical
Journal, 339-43
<https://pubmed.ncbi.nlm.nih.gov/33163378/> accessed 7 No-
vember 2025.

will not adequately ensure the equal consideration
of everyone’s interests.””> According to him, in line
with Mill’s argument of educative effect, political par-
ticipation by the public in a democracy fosters the
desirable qualities of independence, self-reliance and
public spiritedness and provides opportunities for
individuals to develop their full capacities.”® Howev-
er, the causal relationship between the many forms
of participation, eg polling, idea collection, surveys
and participatory budgeting, and decision making is
elusive, and modern democracies try to increase the
public legitimacy of policy decisions by improving
the dialogue between voters and their elected deci-
sions.?’

Deliberative democracy advocates for citizens’ en-
gagement within the public discourses and empha-
sises the importance of public reasoning in decision-
making processes. As opposed to the participatory
theories which are mainly concerned with political
participation focusing more on the diversity, scope
and depth of participation,”® the deliberative theo-
ries promote citizens’ debate over the issues related
to the democratic processes along with consensus or
justification for the likely decisions. The notions of
participatory and deliberative democracy largely pro-
mote and benefit from each other, although it is also
argued that there exist incompatibilities between
them.*

From this viewpoint, when it comes to democrat-
ic processes, participatory and deliberative ideas go
hand in hand, providing a facilitative environment
for representation of the common goods and inter-
ests of the citizens. Hence, insofar as democratic
norms, eg egalitarian participation, civic motivation,
transformation, reasonableness and identification,*
are respected and maintained to pursue a well-repre-
sentative policy agenda or social ideal, both partici-
patory and deliberative theories should be promoted
to facilitate a better understanding and implementa-
tion of democracy in a society.

2. Artificial Intelligence

a. Al in Brief

Al promises enhanced computational capabilities
able to solve a great many complex tasks, with the
aid of artificial neural networks.>' Although comput-
ers lack the ability to think autonomously, they can
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be programmed to analyse data and derive conclu-
sions from patterns found within datasets, towards
more efficient and sustainable solutions. For in-
stance, Al can: (i) represent the world by, for exam-
ple, proxying demographic data, (ii) predict or test
the desirability of a given course of action in light of
the results that the latter may determine, such as im-
migration detention risk assessment, (iii) reach a de-
cision, generally on the assumption of the inherent
reliability of the result and/or efficiency of the
process, by, for example, selecting individuals who
will benefit from an allocation decision that had been
made within the traditional political process, and (iv)
act as an algorithm-manager by supervising and con-
trolling public servants who are required to make
complex decisions.*?

While the above examples illustrate use of Al pri-
marily in public services, its impact on democracy
extends to both the public and private spheres. Poli-
cy and decision-making processes that can impact a
democratic regime are often influenced by a multi-
tude of external factors, such as activism, advocacy
and lobbying.* This interplay shapes the broader de-
mocratic landscape, where Al-driven tools can am-
plify these influences, affecting transparency, ac-
countability and public trust.** The spread of Al-en-
abled misinformation and disinformation further
complicates these processes, along with potentially
entrenched political interests.”® Given the underly-
ing epistemic risks, the link between AI and democ-

32 Cavaliere and Romero (n 5) 421-42.

33 Nasreen S Jessani et al, ‘Advocacy, Activism, and Lobbying: How
Variations in Interpretation Affect Ability for Academia to Engage
with Public Policy’ (2022) 2(3) PLOS Global Public Health
e0000034, <https://doi.org/10.1371/journal.pgph.0000034> ac-
cessed 7 November 2025.

34 Regarding how Al can play a role to improve or inhibit the
democratic nature of political systems with a focus on energy
domain see Merel Noorman and Tsjalling Swierstra, ‘Democratiz-
ing Al from a Sociotechnical Perspective’ (2023) 33 Minds and
Machines, 563-586 <https://doi.org/10.1007/s11023-023-09651-
z> accessed 7 November 2025.

35 See Andreas Jungherr, ‘Artificial Intelligence and Democracy: A
Conceptual Framework’ (July-September 2023) Social Media +
Society 1-14 <https:/doi.org/10.1177/20563051231186353> ac-
cessed 7 November 2025; Christian Djeffal, ‘Al, Democracy, and
the Law’ in Andreas Sudmann (ed), Democratisation of Al (Tran-
script Verlag 2023) 260-61.

36 See also Michael Adam and Clotilde Hocquard, ‘Artificial Intelli-
gence, Democracy, and Elections’ (European Parliamentary
Research Service, EPRS PE 751.478, 2023) <https://www.eu-
roparl.europa.eu/RegDa-
ta/etudes/BRIE/2023/751478/EPRS_BRI(2023)751478_EN.pdf>
accessed 7 November 2025.

racy needs to be conceived bolder than it looks in tra-
ditional sense, eg in relation to political campaigns
or election systems.*®

Given the influence of Al on people and its rela-
tion to the knowledge basis of democracy, Coeckel-
bergh argues that Al has an epistemic agency and
threatens political agency in democracy.’” According
to him, AI creates an epistemic environment and
knowledge architecture that reinforces beliefs
present in a particular community, such as in the
Cambridge Analytica scandal.’® Nisbet et al found
that in the 2020 US election, even the presumed in-
fluence of misinformation on oneself and others erod-
ed people’s satisfaction with American democracy as
awhole.*? As these examples demonstrate, what hu-
mans believe to be true and worthy of attention - what
becomes public knowledge - may increasingly be in-
fluenced by the judgments of advanced Al systems,
presenting profound challenges to democracy.*

b. Al Meets Democracy

As Al-powered tools like chatbots increasingly shape
online information and public discourse, individu-
als’ ability to participate in civic life and raise their
concerns would be reduced to more technical and al-
gorithmic processes designed to guide democratic
representation. Al algorithms usually focus on out-
put legitimacy by connecting inputs and outputs and
making such connections in rationally acceptable

37 Mark Coeckelbergh, ‘Democracy, Epistemic Agency, and Al:
Political Epistemology in Times of Artificial Intelligence’ (2022) 3 Al
Ethics 1341, 1348 <https://doi.org/10.1007/543681-022-00239-4>
accessed 7 November 2025.

38 Ibid. See also ‘Artificial Intelligence: The Biggest Threat to
Democracy Today?” in Proceedings of the AAAI 2024 Spring
Symposium Series (2024) <https:/ojs.aaai.org/index.php/AAAI-
SS/article/view/31239> accessed 7 November 2025; John Wih-
bey, ‘Al and Epistemic Risk for Democracy: A Coming Crisis of
Public Knowledge?’ (SSRN, 20 April 2024) <https:/ssrn.com/ab-
stract=4805026> accessed 7 November 2025.

39 Erik C Nisbet et al, ‘“The Presumed Influence of Election Misinfor-
mation on Others Reduces Our Own Satisfaction with Democra-
cy’ (2021) 1(7) Harvard Kennedy School Misinformation Review
<https://doi.org/10.37016/mr-2020-59> accessed 7 November
2025. Whereas the elections in the US, Brazil and the Brexit vote
in the UK have made the news, use of Al has also been debated
in states like Switzerland and Austria (Djeffal (n 35) 260-261).

40 Wihbey (n 38) 3. Wihbey refers to the dangers to public knowl-
edge and the concept of an informed citizenry in a democracy
that is increasingly suffused with and mediated by advanced Al
technologies, focusing on three examples that are impacted by
generative Al: (i) journalism, (ii) social media content and (iii)
polling (Wihbey (n 38) 3).



AlRe 42025

Exploring Democratic Al Governance | 7

manner,*! which could however risk democratic le-
gitimacy. This encompasses a variety of scenarios or
situations in which AI algorithms are used to influ-
ence the democratic systems, processes and deci-
sions, including when they are used to manipulate
individuals towards a certain political discourse, in-
fluence public opinion through targeted advertising,
spread misinformation or impact voter turnout and
engagement.”” When Al mediates citizens’ access to
information, citizens’ consultations and their free
participation in policy decisions and votes, it intro-
duces a degree of risk and uncertainty that contra-
dicts the political imaginary of democracy.*’

The main problem with this conception of democ-
racy, conceived and designed from Al, is that the
deficits of participation implied by the progressive
substitution of people by data, the gaps in the infor-
mation of opinion and common will, have been rapid-
ly filled and occupied by information, generated by
platforms and their platforms endowed with Al,
which today constitute the decisive impulse in this
new transformation of public opinion.** This even-
tually means replacing or reshaping civic spaces with
algorithmic processes, potentially leading to non-
transparent, biased and/or poorly represented polit-
ical choices.

The widespread use of Al thus presents a complex
challenge for democratic processes, often posing an
indirect and invisible impact on the democratic in-
stitutions and processes. The so-called indirect im-
pact is fuelled by the emergence of the cyber-physi-
cal ecosystem, a complex web of Al, Internet of
Things (IoT) devices and cloud technologies that con-
tinuously collect and analyse online data.*” This da-

41 Cavaliere and Romero (n 5) 429.

42 Duberry (n 15) 159; Adam and Hocquard (n 36). See also Peter
Dizikes, ‘On Twitter, False News Travels Faster Than True Stories’
(MIT News, 8 March 2018) <https://news.mit.edu/2018/study-
twitter-false-news-travels-faster-true-stories-0308> accessed 7 No-
vember 2025.

43 Duberry (n 15) 8.
44  Garcia-Marza and Calvo (n 9) 87.
45 Ibid.

46 Cristina Lafont, Democracy Without Shortcuts: A Participatory
Conception of Deliberative Democracy (Oxford University Press
2022) 3.

47 Wihbey (n 38) 3; Coeckelbergh (n 5) 88-91; Paulo Savaget, Tulio
Chiarini and Steve Evans, ‘Empowering Political Participation
through Artificial Intelligence’ (2019) 46(3) Science and Public
Policy 369-80, <https://doi.org/10.1093/scipol/scy064> accessed

ta driven environment can effectively erode the tra-
ditional relationship between citizens and democra-
tic institutions, hindering public participation and
deliberation. Furthermore, the growing influence of
online platforms and the increasing focus on data
collection can lead to the dissolution of the public
sphere, making it harder for informed and meaning-
ful civic engagement to take place.

Algorithmic democracy, as represented above, is
likely to cause an (algorithmic) short-cut to address-
ing the intricate problems of democratic governance,
as conceptualised by Lafont.*® Conversely, scholars
and technologists continue to explore the ways in
which Al, deployed correctly and thoughtfully, might
actually improve deliberation, cooperation, collective
intelligence and decision-making across democra-
cies, increasing the quality and flow of human pref-
erences and inputs into public choices.*” There are a
number of researches focused on how to employ Al
to enhance public deliberation.”® Given the fact that
algorithmic short-cuts may not truly embody or rep-
resent individuals’ participation and deliberation,
there is always a risk of output-oriented democracy
surpassing inputs to be resulted from the practices
of participatory and deliberative democracy. There-
fore, any Al-driven attempt to enhance democracy
needs to consider the potential risks, in particular
those that can affect procedural as well as substan-
tive aspects of democracy.

When it comes to the former which is concerned
with the how - how leaders are elected, how laws are
made and enforced and how citizens can participate
in the political process, it should be noted that Al
serves to optimise predefined goals through instru-

7 November 2025. Regarding real-life examples, see Alex Kra-
sodomski, ‘From Risk to Revolution: How Al Can Revive Democ-
racy’ (October 2023) The World Today <https://www.chatham-
house.org/publications/the-world-today/2023-10/risk-revolution-
how-ai-can-revive-democracy> accessed 7 November 2025.

48 Landemore, after discussing the 2019 French Great National
Debate, suggests that either multiple rotating, randomly selected
mini publics or Al-powered mass online deliberation could be
employed to enhance and scale up structured deliberation
(Hélene Landemore, ‘Can Artificial Intelligence Bring Delibera-
tion to the Masses?” in Ruth Chang and Amia Srinivasan (eds),
Conversations in Philosophy, Law, and Politics (Oxford University
Press 2024) 39-69). Recent research suggests Al can be integrated
into citizens” assemblies as it can bring potential to enhance their
democratic quality and institutional capacity, providing that same
safeguards are taken to mitigate the concerns surrounding bias,
hallucinations, limited transparency and excessive machine
influence (S McKinney, ‘Integrating Artificial Intelligence Into
Citizens’ Assemblies: Benefits, Concerns and Future Pathways’
(2024) 20(1) Journal of Deliberative Democracy, 1-12.
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mental information processing,*’ through which in-
put-based legitimacy is outweighed by out-based le-
gitimacy.>® As far as the latter is concerned which is
about the what - the content and quality of the poli-
cies and decisions made within the democratic
processes, one can also be concerned looking at the
extent to which people’s preferences are translated
to the outcomes of the processes.’' Since the idealised
notion of democracy entails hermeneutic process of
reinterpreting values and meanings that shape soci-
ety and polity,*® inputs from the citizens should be
emphasised to render the possibility for citizens to
exercise ‘substantive, informed and competency-en-
gaged’ democratic control.”?

The aforementioned risks generated or driven by
Al pose formidable challenges in terms of both ethics
and democratic governance. In the current landscape
of Al governance, the latter aspect is often subsumed
under ethical assessments and considerations. How-
ever, this approach may leave residual risks for de-
mocratic life, in spite of the ex ante and ex post mea-
sures being implemented to regulate Al systems.
Democracy is a process rather than a fixed and at-
tainable state.’® This requires specially designed
tools and mechanisms to sustain democracy under
Al governance, along with understanding, evaluat-
ing and mitigating any gaps or short-cuts of Al sys-
tems that would undermine the democratic princi-
ples, institutions and processes.

49 Pascal D Konig, ‘Citizen Conceptions of Democracy and Support
for Artificial Intelligence in Government and Politics’ (2023) 62
European Journal of Political Research 1280, 1283
<https://doi.org/10.1111/1475-6765.12570> accessed 7 Novem-
ber 2025.

50 Greater reliance on Al could hence mean that citizens’ prefer-
ences as inputs to the democratic processes become less rele-
vant and that this is justified with results (Konig (n 49) 1283).
Crucially, output-based legitimacy has to generate public en-
dorsement of its results. Moreover, it has to show responsiveness
and accountability, that is, the results it produces have to pro-
vide an answer to the problem that was initially identified (So-
phie Devillers et al, ‘Looking in from the Outside: How Do
Invited but Not Selected Citizens Perceive the Legitimacy of a
Minipublic?’ (2021) 17(1) Journal of Deliberative Democracy
149, 151 <https://doi.org/10.16997/jdd.961> accessed 7 No-
vember 2025.

51 According to Konig, throughput legitimacy is as well threatened
because greater reliance on Al, especially if conceded greater
authority on higher levels of decision making, can change the
form of the democratic political process and the way decisions
are brought about (Kénig (n 49) 1283). Throughput legitimacy
refers to the ability of the procedures to guide the deliberations,
to foster openness towards the others’ arguments, and even to
persuade participants in the light of better arguments, preventing
the participants from entrenching their positions or trying to
advance their own interests (Devillers et al (n 51) 151).

I11. Al Ethics and Governance: Remedy
or Deficit of Democracy?

Growing awareness of ethical challenges surround-
ing Al has prompted a regulatory response on a
widening scale, leading to the emergence of AI gov-
ernance, which calls for oversight of Al at various lev-
els, from national and supranational to international
level. Al governance aims to address various concerns
about Al systems, such as transparency, fairness, ac-
countability, reliability, privacy, security and human
control,*® revealing that ethics stands as a central fo-
cus. The principles and rules of Al governance are
widely established across the body of hard and soft
ethics,*® also incorporating reflections on democrat-
ic governance, including how to shape the policies
and practices that can enhance citizens’ participation
and deliberation. Notwithstanding, democracy does
not inherently lie at the landscape or policy agenda
of Al ethics and governance. By contrast, one would
consider that participatory and deliberative theories
are embodied within the ethics governance, eg
through the principles of fairness, transparency and
accountability and their implementation. Anyone
having this idea can argue democratic governance is
already existing and functioning, eg from the parlia-
mentary to the local level, incorporating the venues
of public participation and deliberation such as mini
publics, eg citizen assemblies, consensus conferences,

52 Mireille Hildebrandt, ‘Law as Information in the Era of Data-
Driven Agency: Law as Information” (2016) 79(1) The Modern
Law Review 1, 25 <https://doi.org/10.1111/1468-2230.12165>
accessed 7 November 2025.

53 Cavaliere and Romero (n 5) 429.
54 Dijeffal (n 35) 260.

55 Nicola Palladino, ‘A ‘Biased’ Emerging Governance Regime for
Artificial Intelligence? How Al Ethics Get Skewed Moving from
Principles to Practices’ (2023) 47(5) Telecommunications Policy;
Central Digital & Data Office and Office for Artificial Intelligence,
‘Guidance: Understanding Artificial Intelligence Ethics and Safe-
ty’” (June 2019) <https://www.gov.uk/guidance/understanding-
artificial-intelligence-ethics-and-safety> accessed 7 November
2025; Independent High-Level Expert Group (IHLEG) on Artificial
Intelligence, ‘Ethics Guidelines for Trustworthy Artificial Intelli-
gence’ (European Commission, 2019) <https://digital-strate-
gy.ec.europa.eu/en/library/ethics-guidelines-trustworthy-ai> ac-
cessed 7 November 2025.

56 Insofar as ethics contributes to making, shaping or changing the
law, we can call that hard ethics. Soft ethics covers the same
normative ground as hard ethics; but it does so by considering
what ought and ought not to be done over and above the existing
regulation - not against it, or despite its scope, or to change it
(Luciano Floridi, The Ethics of Artificial Intelligence: Principles,
Challenges, and Opportunities (Oxford University Press 2023)
82).



AlRe 42025

Exploring Democratic Al Governance | 9

citizens’ juries and panels. This approach is however
questionable since it equalises normative grounds of
applied ethics with democratic Al governance.

Even in liberal democracies, democratic control
mechanisms are not well established and implement-
ed. Albeit with varying degrees across the countries,
public participation and deliberation do not reach
their idealised potential even in the presence of de-
liberative platforms such as mini publics.”” Consid-
ering the global distrust in democratic institutions
and processes,”® new models and strategies of demo-
cratic governance are needed to explore epistemic
and experiential commons by contributing to com-
mon knowledge and experience.’® Without such ef-
forts, existing gaps and shortcuts in liberal democra-
cies, including the lack of meaningful public engage-
ment and inclusivity, are likely to endure or become
further entrenched. This is not because mini publics
simply mean a short-cut to resolve problematic is-
sues of democracies, but rather due to their institu-
tional constraints and limitations, eg members’ qua-
si-random selection, vulnerability to influence from

57 Given this, many scholars develop different ideas to empower
and/or scale up the mini publics. See S Lee, ‘Empowered Mini-
Publics: A Shortcut or Democratically Legitimate?” (2024) 20(1)
Journal of Deliberative Democracy
<https://doi.org/10.16997/jdd.1501> accessed 7 November 2025;
Simon Niemeyer and Julia Jennstal, ‘Scaling Up Deliberative
Effects - Applying Lessons of Minipublics” in André Bachtiger et al
(eds), The Oxford Handbook of Deliberative Democracy (Oxford
University Press 2018) 329-47.

58 Garcia-Marza and Calvo (n 9) 87; Stephanie Diepeveen, ‘Has Al
Ushered in an Existential Crisis of Trust in Democracy?’ (ODI, 18
January 2024) <https://odi.org/en/insights/has-ai-ushered-in-an-
existential-crisis-of-trust-in-democracy/> accessed 7 November
2025.

59 See Coeckelbergh (n 5) 71 and 114; Duberry (n 15) 54.

60 See Graham Smith and Maija Setdld, ‘Minipublics and Delibera-
tive Democracy’ in André Bachtiger et al (eds), The Oxford Hand-
book of Deliberative Democracy (Oxford University Press 2018)
307-11; Naomi O’Leary, ‘The Myth of the Citizens” Assembly’
(Politico, 18 June 2019) <https://www.politico.eu/article/the-myth-
of-the-citizens-assembly-democracy/> accessed 7 November
2025.

61 See also Coeckelbergh (n 5) 72; Alexander Buhmann and Christ-
ian Fieseler, ‘Deep Learning Meets Deep Democracy: Delibera-
tive Governance and Responsible Innovation in Artificial Intelli-
gence’ (2023) 33(1) Business Ethics Quarterly 146, 166-71.

62 Colin Bird, An Introduction to Political Philosophy (Cambridge
University Press 2019) 289.

63 Palladino (n 55).
64 Buhmann and Fieseler (n 61) 166-171.

65 Bird (n 62) 289. Bird argues that popular self-government in this
sense requires the active and widespread participation of citizens;
insofar as citizens become politically disengaged and apathetic,
democratic rule becomes corrupted and eventually moribund.

external actors, cost and resource constraints.’° Thus,
innovative approaches appear to be crucial for ad-
dressing these challenges and enhancing democrat-
ic processes, particularly in the context of Al gover-
nance.”'

The deeper constitutional or legal framework that
defines the official responsibilities, their scope and
limits are less readily subject to democratic control.®*
This holds true for the frameworks of Al ethics and
governance providing a set of legitimized normative
criteria from which more detailed rules and require-
ments are derived.®’ Increasingly, hard ethics rules
are preferred through detailed rules, mechanisms
and obligations in the regulatory landscape that ap-
ply to Al and its lifecycle, replacing soft ethics eg
principles-based approach. As governance tools and
safeguards become more detailed and sophisticated,
top-down ethics rules and principles get to be oper-
ationalised in a wider scope and scale, narrowing the
space for bottom-up participation and deliberation.

Although ethics governance entails requirements
to use representative datasets in the design and de-
velopment of Al models, together with quality assur-
ances and compliance standards, this does not always
corelate to the individuals’ preferences or needs in a
liberal democracy. Nor do the conformity, monitor-
ing or audit parameters necessarily mean democrat-
ic check and balances, which should involve individ-
uals into the relevant processes. Law and policy mak-
ers often fail to incorporate bottom-up democratic
channels, overlooking the crucial role of public par-
ticipation and deliberation in calibrating the ethical
implications of Al Otherwise, not only a risk of top-
down ethics governance but also the knowledge
boundaries between experts and citizens would
arise,® leaving no or little room for the individuals
to engage within Al governance.

Such barriers, meaning epistemic and social injus-
tice, would not be fully dissolved by means of ethics
governance, even where individual rights, eg right to
explanation and remedy, are available. Such rights or
ethical tools do not necessarily translate into mean-
ingful participation or deliberation of citizens with-
in the key governance processes like standardisation,
compliance or audit. Historically, many proponents
of democratic rule have urged that formal rights to
participate are necessary but not sufficient for gen-
uine rule by the people to be realised.* Therefore,
Al governance frameworks should incorporate par-
ticipatory and deliberative tools, rather than presum-
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ing these are inherently covered by ethical rules and
principles.

IV. Comparative Analysis

The remainder of this article turns its focus on the
emerging governance approaches with a focus on the
EU, Brazil and Canada. These jurisdictions are select-
ed not only for their leading role in AI governance
but also for their legislative approach to regulate Al
on a horizontal basis. Building on the thoretical in-
sights outlined above, this part of the article aims to
delve into the governance frameworks by analysing
the extent to which citizens in each of these jurisdic-
tions are afforded opportunities to express and ex-
change their views as well as participating within the
relevant decision making processes. Pursuant to
Himmelreich’s framework, the selected jurisdictions
are examined with a view to evaluating their demo-
cratic control mechanisms, mainly based on the con-
cepts of ‘association’, ‘participation’ and ‘delibera-
tion”.*® Ultimately, this comparative analysis uncov-
ers ethics and democratic governance approaches of
each jurisdiction, looking into their embedded tools,
safeguards and mechanisms.

1. The EU Al Act

a. In General

The EU AI Act is a hard law instrument for AI gov-
ernance that entered into force on 1 August 2024 fol-

66 See supra notes 11-12.

67 Smuha (n 5) 289; Michael Veale and Frederik Zuiderveen Borge-
sius, ‘Demystifying the Draft EU Artificial Intelligence Act -
Analysing the Good, the Bad, and the Unclear Elements of the
Proposed Approach’ (2021) 22(4) Computer Law Review Interna-
tional 97, 108 <https://doi.org/10.9785/cri-2021-220402> ac-
cessed 7 November 2025.

68 Regulation (EU) 2024/1689 of the European Parliament and of the
Council of June 13, 2024, laying down harmonized rules on
artificial intelligence and amending Regulations (EC) No
30072008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858,
(EU) 2018/1139, and (EU) 2019/2144 and Directives 2014/90/EU,
(EU) 2016/797, and (EU) 2020/1828 (‘EU Al Act'), recitals 2 and
176 and art 1(1).

69 EU Al Act, arts 5, 6 and 50, which respectively regulates unac-
cepted, high and minimal risk Al systems.

70 If the Al system is a component of a product covered by existing
single market harmonisation legislation, the product is already

lowing a three-year legislative process initiated by
the Commission’s Proposal of 21 April 2021. Aiming
for maximum harmonisation in the field,*’ this Reg-
ulation introduces a comprehensive framework of
tools, mechanisms and remedies across design, de-
velopment and deployment of Al systems. It aims to
address key ethical concerns, including bias and dis-
crimination, opacity, fundamental rights, human au-
tonomy, privacy, health and safety and environmen-
tal impact. Beyond these ethical considerations, the
Act also seeks to
facilitate the protection of natural persons, under-
takings, democracy, the rule of law and environ-
mental protection, while boosting innovation and
employment and making the Union aleader in the
uptake of trustworthy AIL%®

The EU AI Act follows a risk-based approach and lays
down a taxonomy of four risk categories: (i) unac-
cepted risk, (ii) high-risk, (iii) limited risk and (iv) low
or minimal risk.®” Based on this framework, differ-
ent obligations are imposed on the providers of Al
systems, whereas those falling under the unaccept-
ed risk group are banned from entering the EU mar-
ket. The EU AI Act considers an Al system high-risk
if it is used as a safety component of a product, or if
it is covered by one of 19 specified pieces of EU sin-
gle market harmonisation legislation eg, aviation,
cars, medical devices.”® In addition, Al systems de-
ployed in a number of areas, as specified under the
Annex III, are considered to be high-risk.”! Notably,
the Commission can make necessary amendments
over the list of high-risk systems through delegated
acts in accordance with Article 6 of the Act.

required to undergo a third-party conformity assessment. When
Al is stand-alone and classified as high-risk, it will be subject to a
dedicated conformity assessment by the pertinent notified body
(‘EU Artificial Intelligence Act: High-Level Summary of the Al Act’
(30 May 2024) <https://artificialintelligenceact.eu/high-level-
summary/> accessed 7 November 2025).

71 Annex Il of the EU Al Act designates the following eight areas as
posing high-risk:
Biometrics, in so far as their use is permitted under relevant Union
or national law,
Critical infrastructure,
Educational and vocational training,
Employment, workers’” management and access to self-employment,
Access to and enjoyment of essential private services and essential
public services and benefits,
Law enforcement, in so far as their use is permitted under relevant
Union or national law,
Migration, asylum and border control management, in so far as
their use is permitted under relevant Union or national law,
Administration of justice and democratic processes.
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Regarding high-risk Al systems, the EU Al Actim-
poses a number of requirements and obligations, in-
cluding but not limited to market entry (Articles 49
and 71), data governance (Article 10), risk and quali-
ty management (Articles 9 and 17), technical docu-
mentation (Article 11), transparency (Article 13), hu-
man oversight (Article 14), accuracy, robustness and
cyber security (Article 15), conformity assessment
(Article 43), post-monitoring (Article 72) and report-
ing (Article 73). Notwithstanding, a few generic
obligations such as transparency (Article 50) apply
to all the AI providers regardless of the risk group
they fall into when certain circumstances are in
place. Covering the entire Al lifecycle, the EU Al Act
adopts a comprehensive and sophisticated regulato-
ry approach, seeking the proactive implementation
of a broad range of tools, safeguards and mecha-
nisms.

Under the EU Al Act, providers of high-risk Al sys-
tems are subject to a comprehensive set of pre- and
post-market obligations designed to ensure compli-
ance, safety and accountability. Prior to releasing
high-risk Al systems, they must establish a risk man-
agement system (Article 9) and a quality manage-
ment system (Article 17) as prerequisites for fulfill-
ing the conformity assessment procedure (Article
43). These s teps culminate in the declaration of con-
formity (Article 47) and registration of the system in
a public EU database (Article 49). Once launched, Al
providers remain responsible for post-market moni-
toring (Article 72), including the reporting of serious
incidents or malfunctions through the EU database
(Article 73) and for updating conformity assessments
as necessary throughout the system’s lifecycle (Arti-
cle 43).”? In addition, each EU Member State must

72 EU Al Act introduces a dedicated regime in ch V specifically for
providers of general-purpose Al models (known as ‘foundation
models’), for which a two-tiered approach is adopted. Under this
approach, obligations for providers of general-purpose Al models
are differentiated depending on whether they pose systemic
impact, ie when they demonstrate a systemic risk through specific
technical criteria.

73 See EU Al Act, art 57(1-6).
74 See EU Al Act, art 56
75 See EU Al Act, art 53.

76 See EU Al Act, art 55(2). However, it is crucial to recognise that
implementing voluntary codes does not replace the need to
directly address and fulfil all applicable legal obligations under
the Act.

77 See EU Al Act, arts 58(3) and 62(d).

establish at least one regulatory sandbox at the na-
tional level by 2 August 2026, providing a space for
Al providers to experiment with new technologies
under the supervision of regulatory authorities, help-
ing to identify and mitigate risks related to funda-
mental rights, health and safety.73

b. From the Perspective of Democratic Governance

Within the landscape of the EU AI Act, one can ob-
serve a sophisticated and detailed framework primar-
ily comprised of ethics-oriented tools, mechanisms
and obligations. One can argue such instruments de-
signed for compliance, standardisation and monitor-
ing can also facilitate participatory and deliberative
democracy. For instance, the AI Act emphasises col-
laboration and participation with respect to general-
purpose Al and its governance at the EU level. In fact,
providers of Generative Al are encouraged to active-
ly participate in the creation of codes of conduct,”
which presumably fosters a sense of shared respon-
sibility in ensuring compliance with their obliga-
tions.”> This voluntary participation would allow
providers to contribute their expertise and insights
toshape industry standards and best practices. While
not providing a legal presumption of conformity,
these voluntary codes can offer Generative Al
providers a valuable framework for demonstrating
compliance with the Act.”®

Regulatory sandboxes can be deemed another key
tenet of participatory democracy in which small and
medium-sized enterprises (SMEs) and other stake-
holders in the standardisation process are encour-
aged to take part.”” It appears, by involving those di-
rectly impacted by the regulatory principles and stan-
dards, the Act seeks to ensure that the standards are
practical, relevant and representative of diverse per-
spectives. Hence, not only high-risk AI providers but
also SMEs and startups can join regulatory sandbox-
es and contribute to the development of underlying
models. Such a notion of participation promotes the
evaluation and convergence of best practices, repre-
senting important avenues of ‘association’ among the
diverse actors and serving to a shared understanding
of Al governance.

This participatory framework in the AI Act would
herald a rather balanced and inclusive approach to
Al governance, where co and self-regulation play a
role through standardisation, compliance and regu-
latory sandboxes. This arguably signifies a type of
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self-rule and determination, albeit with the pre-
scribed oversight by the Commission, AI Office and
the Board.”® Notably, although the given scope of reg-
ulatory innovation may help association of the stake-
holders and democratisation of the process, the
checks and balances within the EU Al Act may effec-
tively limit the autonomy and flexibility of the rele-
vant actors.

When it comes to the Al users, a few statutory
rights entitle them to scrutinise the compliance of Al
systems they are impacted with. The AI Act grants
individuals the ‘right to lodge a complaint’ (Article
85) with regard to the market surveillance activities,
such as real-world testing oversight and serious inci-
dent reporting. Notably, this right is restricted to the
market surveillance process and does not encompass
all the potential issues or infringements throughout
the Al lifecycle.” Furthermore, the EU Al Act re-
mains unclear on whether users or third parties neg-
atively impacted by Al systems will have the right to
complain to MSAs.?? Even if complaints by the indi-
viduals impacted by Al are accepted and processes
by MSAs, their handling the case would be of a tech-
nical nature and does not necessarily input their
views into the governance processes.

Additionally, the ‘right to explanation” under Arti-
cle 86 of the EU AI Act enables individuals to obtain
clear and meaningful explanations about the Al sys-
tem’s role in decision making and the main elements
of the decision taken by its deployer. This right clear-
ly applies to

any affected person subject to a decision which is
taken by the deployer on the basis of the output
from a high-risk AI system ... which produces le-
gal effects or similarly significantly affects that
person in a way that they consider to have an ad-
verse impact on their health, safety or fundamen-
tal rights.”!

Despite a larger remit, this right is limited to the de-
cisions made by deployers and excludes manufactur-
ers, providers, importers and other stakeholders in-
volved in the supply chain.?? Nevertheless, introduc-
tion of this right is a positive step forward following
the Parliamentary review and intervention.”> How-
ever, the absence of citizens’ rights to participate in
the governance processes, such as conformity assess-
ment, standard setting or public deliberation, poses
a democratic deficit. Active participation of citizens
is unlikely to emerge solely from these rights, as their

impact would remain confined to relevant user
groups and not easily translate into broader transfor-
mations within the political landscape of AI gover-
nance.

To re-emphasise, a distinction needs to be made
between democratic governance and governance of
ethics in light of the earlier caveat concerning the in-
sufficiency of the latter as well as the statutory
rights.®* Given this, it is reasonable to conclude that
knowledge barriers between experts and non-expert
citizens insufficiently acknowledged in the current
structure of the EU AI Act. This may however give
rise to epistemic and social injustices and ironically
create moral and ethical challenges. In other words,
an over-engineered focus on ethics governance may
inadvertently exacerbate the very democratic deficit
it seeks to address.

While the AI Act focuses on legitimate ethical con-
cerns, it appears to disenfranchise representative po-
litical processes and values from the governance of
AL® However effective it may be to set up dedicat-
ed agencies to oversight and monitor the impact of
Al including for the fundamental rights, the EU
framework disregards the political value of Al gov-
ernance.® This mainly stems from the lack of a clear
avenue for the citizens to voice their opinions, par-

78 See EU Al Act, art 56(6).

79 This (ex ante) process is envisaged to assess Al systems that are
integrated into a product already regulated under existing single
market harmonization legislation (such as a medical device or a
toy) and does not entail monitoring for stand-alone Al systems as
arule (See alson 71).

80 Claudio Novelli et al, ‘A Robust Governance for the Al Act: Al
Office, Al Board, Scientific Panel and National Authorities’
(SSRN, 5 May 2024) 22 <https:/ssrn.com/abstract=4817755>
accessed 7 November 2025.

81 EU Al Act, art 86(1).

82 Given the jurisprudential scope of art 22(1) of the GDPR as set
out by the CJEU, the added value of the new provision is arguably
questionable (Katliin Kelder, ‘On the Relative Importance of the
Al Act Right to Explanation” (Montaigne Centre Blog, 29 April
2024) <https://blog.montaignecentre.com/en/on-the-relative-im-
portance-of-the-ai-act-right-to-explanation/> accessed 7 Novem-
ber 2025).

83 Initially, the Commission was confident that ‘the obligations for
ex ante testing, risk management, and human oversight will
also facilitate the respect of other fundamental rights by minimiz-
ing the risk of erroneous or biased Al-assisted decisions in critical
areas such as education and training, employment, important
services, law enforcement, and the judiciary” (ibid).

84 See Section Ill ‘Al Ethics and Governance: Remedy or Deficit of
Democracy’.

85 Cavaliere and Romeo (n 5) 437.
86 Ibid.
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ticipate and debate towards concrete solutions (de-
liberate) during key phases of Al governance. Cru-
cially, co and self-regulatory tools that can be invoked
by Al stakeholders do not include a channel of inter-
action with the citizens; nor do they envisage an ac-
tive role for them. Their given rights are limited in
scope and effect and do not empower them to be able
to directly and widely impact the policy decisions.
Overall, while the EU AI Act enables ‘association’
among stakeholders such as providers and SMEs, it
does not provide clearly established avenues for cit-
izen participation and deliberation.

2. Brazil’s Bill

a. In General

While AI governance in Brazil initially involved
rather broad and principles-based guidelines, eg
through the Brazilian Al Strategy, this was followed
by legislative developments such as Bills No
5051/2019, No 21/2020 and No 872/2021. A major
turning point was represented by the introduction of

87  This legislative framework was drafted by the Commission of
Jurists for the Drafting of the Brazilian Al Bill (CJUSBIA). Since
February 2022, this Commission has conducted public hearings
and workshops to examine different aspects of Al regulation,
engaging stakeholders from industry, academia, and civil soci-
ety. See Allan Rocha de Souza and Luca Schirru, ‘Updates on
Research in the Brazilian Al Bill” (InfoJustice Eds, 16 October
2024) <https://infojustice.org/archives/45982> accessed 2 April
2025; Center for Al and Digital Policy, ‘Artificial Intelligence
and Democratic Values 2023’ 239-40
<https://www.caidp.org/reports/aidv-2023/> accessed 7 Novem-
ber 2025.

88 Ibid; Rafael A F Zanatta and Mariana Rielle, ‘The Artificial
Intelligence Legislation in Brazil: Technical Analysis of the Text to
be Voted on in the Federal Senate Plenary’ (Data Privacy BR
Research, 10 December 2024) <https://www.dataprivacy-
br.org/en/the-artificial-intelligence-legislation-in-brazil-technical-
analysis-of-the-text-to-be-voted-on-in-the-federal-senate-ple-
nary/> accessed 7 November 2025).

89 Beatriz Kira and Laura Schertel Mendes, ‘Brazil’s Distinct Path in
Al Regulation” (2024) 1(2) Journal of Al Law and Regulation 240,
242 <https://doi.org/10.21552/aire/2024/2/11> accessed 7 No-
vember 2025.

90 Brazilian Bill No 2883/2023 establishes the ‘high-risk’ classifica-
tion to encompass various Al applications, ranging from security
and critical infrastructure to education, recruitment, and health-
care. The use of Al is strictly prohibited due to the involvement of
non-negotiable rights in the case of ‘excessive risk.” See Projeto
de Lei n° 2338, de 2023 (Brazilian Bill No 2883/2023) art 13
<https://www25 senado.leg.br/web/atividade/materias/-/mate-
ria/157233> accessed 7 November 2025.

91 See Bill No. 2338/2023, art 29.
92 See Bill No 2338/2023, art 21.

the Bill No 2338/2023 in May 2023, which marks a
significant shift towards a more structured hard law
approach. Following all the preparatory work and
drafting,®” the Commission in charge (CJUSBIA) fi-
nalised its work and submitted a proposal to the Fed-
eral Senate in December 2022, which resulted in the
BillNo 2338/2023. On 10" December 2024, the Brazil-
ian Senate passed the Bill, which now awaits approval
from the Chamber of Deputies before becoming
law.%

Bill No 2338/2023 takes a horizontal and risk-
based approach, envisaging tailored obligations to
the specific risks posed by different AI systems,
along with a strong focus on protecting fundamen-
tal rights.®? This hybrid structure marks a distinc-
tion to the EU’s predominantly risk-based regulato-
ry approach, with a more simplified two-tiered sys-
tem, consisting of ‘high risk’ and ‘excessive risk” Al
systems, each with distinct regulatory require-
ments.”

On top of the ‘preliminary assessment’ to deter-
mine the risk category of an Al system (under Arti-
cle 12), ‘algorithmic impact assessment’ is a manda-
tory step to evaluate the impact of high-risk systems
on fundamental rights, along with setting up preven-
tive, mitigating and corrective measures (under Ar-
ticle 22). Article 18 further outlines additional gover-
nance measures specific to high-risk systems. These
measures include the appointment of a governance
officer, the maintenance of technical documentation,
the use of tools to ensure accuracy and robustness,
the implementation of tests to assess reliability, the
provision of human oversight, data management
measures and the adoption of technical measures to
enhance explainability. As far as the large language
(Generative AI) models are concerned, additional re-
quirements are set out along the similar lines of the
EU AI Act.”

Beyond the obligations for high-risk Al systems,
the Brazilian Bill introduces specific requirements
for public authorities. These include mandatory pub-
lic consultations prior to implementation, ensuring
transparency and gathering feedback on the system’s
purpose and potential impact, particularly on vulner-
able groups, establishing clear data access protocols
and maintaining a registry tracking system, publicly
disclosing comprehensive information about the Al
systems used, including detailed risk assessments, on
official government websites to ensure transparency
and accountability.”
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The Brazilian Bill clearly prioritises protection of
fundamental rights, encompassing a larger suite of
rights for the individuals. Under Article 8 of the Bill,
persons and groups affected by Al systems will have
the following rights vis-a-vis Al agents:”’

— Rightto prior information about their interactions
with Al systems, in an accessible and easy-to-un-
derstand way, including about the automated na-
ture of the interaction,

- Right to privacy and data protection,

- Right to determination and human participation
in decisions made by Al systems, taking into ac-
count the context and state of the art of technolog-
ical development, and

— Right to non-discrimination and correction of di-
rect, indirect, unlawful or abusive discriminatory
bias.”*

These are extended and reinforced with the addition-

al rights when AI systems generate legal effect. Un-

der Article g of the Bill, a person or group impacted

by an Al system that produces legal effect will have

the following rights:

- Right to explanation about the decision, recom-
mendation or prediction made by the system,”

- Right to challenge the decisions or predictions
made by Al systems,

— Right to human supervision of decisions, taking
into account the context and state of the art of

technological development and the associated
risk.”

93 Under the Brazilian Bill, an Al agent is broadly defined as includ-
ing ‘developers, suppliers, deployers and other agents who act in
the value chain and in the governance of artificial intelligence
systems, under the terms defined by regulation” (Bill No
2338/2023, art 4 IX).

94 Bill No 2338/2023, art 8.

95 Under the second paragraph of art 9, individuals and groups
impacted by Al decisions are granted a right to request an expla-
nation of the relevant decision, prediction or recommendation,
including the following:

The rationality and logic of the system, as well as the expected
consequences of such a decision for the person affected,

The degree and level of contribution of the artificial intelligence
system to decision making,

The data processed and its source, the criteria for decision-mak-
ing and, where appropriate, their weighting, applied to the situa-
tion of the person affected,

The mechanisms through which the person can challenge the
decision, and

The level of human supervision and the possibility of requesting
human intervention.

96 These rights are subject to two limitations. First, trade and indus-
trial secrets, which may restrict the right to an explanation. Se-

Enforcement of these rights and obligations hinges
on a tiered oversight system along with the guidance
of the comprehensive set of principles.” In the fore-
seen model, enforcement powers are shared between
the sector regulators and a central coordinator, form-
ing the National System for the Regulation and Gov-
ernance of Artificial Intelligence (Sistema Nacional
de Regulacdo e Governanca de Inteligéncia Artificial,
SIA).”® This oversight system, most likely to be coor-
dinated by the National Data Protection Authority
(ANPD) in liaison with other regulatory bodies like
the Central Bank, CADE (the competition authority)
and agencies such as ANATEL and ANVISA, aims to
balance market-oriented approaches with fundamen-
tal rights protection, also marking a defining feature
of the Brazilian governance approach.”” While sub-
ject to amendments, the revised text of the Bill dis-
cussed enjoys broad support across government, in-
dustry, academia and civil society.' ™

b. From the Perspective of Democratic Governance

The Brazilian Bill's emphasis on fundamental rights
as a guiding pillar and compass sets it apart. This
unique approach reflects the country’s experiential
concerns about Al-related bias and discrimination,
placing individual rights at the forefront of AI gov-
ernance.'’' To minimise the recurrence of such chal-
lenges particularly in the delivery of public services,
this Bill is set on a distinctive course, establishing a
broad set of principles as well as mechanisms and

cond, the law specifies that these rights ‘will be implemented
considering the state of the art in technological development, and
the agent of the high-risk Al system must always implement
effective and proportional measures.” (Zanatta and Rielle (n 88)).

97 Brazilian Bill establishes twenty foundational principles (art 2)
and seventeen basic principles (art 3) for Al development, imple-
mentation, and use. Foundational principles emphasise human-
centric Al, respect for human rights, democratic values, and
personal autonomy, as well as equality, non-discrimination,
privacy, and environmental sustainability, whereas basic princi-
ples focus on ethical and responsible Al deployment, including
inclusivity, worker protection, human oversight, transparency,
fairness, legal accountability, due diligence and safety (Zanatta
and Rielle (n 88)).

98 Rapporteur Senator Eduardo Gomes suggested that the National
Data Protection Authority (Autoridade Nacional de Prote¢ao de
Dados Pessoais, ANPD) could fulfil this role, but it would require
strengthening and expansion (Kira and Mendes (n 89) 243).

99 Kira and Mendes (n 89) 243.
100 Zanatta and Rielle (n 88) 248.

101 See Kira and Mendes (n 89) 242; Center for Al and Digital Policy
(n 87).
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obligations. This emphasis based on well-established
regulatory landscape on fundamental rights'® can
place the individuals in a stronger position to be able
to voice their concerns about the lifecycle of AL'%
Although introduction of individual rights itself
should not be considered as a panacea for democra-
tic processes, their cumulative effect would be more
influential due to their wide scope and breadth. Over-
all, the Brazilian Bill’s governance approach is note-
worthy for several reasons.

Firstly, self-regulation and voluntary codes of con-
duct mark the widely available options for ‘associa-
tion’, a key indicator for democratic governance, un-
der the Brazilian Bill. As per Article 35 of the Bill,
Al agents can create codes of good practices and gov-
ernance outlining organisational conditions, opera-
tional procedures, complaint processes, security and
technical standards, context-specific obligations, ed-
ucational initiatives, supervision mechanisms, risk
mitigation and appropriate security measures for
managing risks from Al systems.'”* The idea of self-
regulation is further promoted under Article 37 of
the Bill, which envisages Al agents may voluntarily
associate themselves in the form of a nonprofit pri-
vate legal entity with the aim of encouraging and
ensuring best governance practices.'”” Likewise, un-
der Article 46, it is envisaged that the competent
bodies may authorise the operation of an experimen-
talregulatory environment for innovation in Al (reg-
ulatory sandbox) for entities that meet the require-
ments.

102 Kira and Mendes (n 89) 243.

103 When it comes to the public sector in particular, Brazilians take
greater caution regarding the potential misuse of Al to harm
vulnerable individuals or groups in unpredictable and potentially
unlawful ways, as evidenced by governance measures under the
bill. See Kira and Mendes (n 89) 242.

104 Bill No 2338/2023, art 35. According to the bill, the competent
authority and other regulatory bodies and agencies of the Al
System (Sistema de Inteligéncia Artificial, SIA) may establish a
procedure for analysing the compatibility of the code of conduct
with current legislation, with a view to its approval, publication,
and periodic updating (Bill No 2338/2023, art 35(4)).

105 Under this proposed legislation, self-regulation may involve
establishing technical criteria for Al systems, standardisation,
sharing Al usage experiences, defining governance structures and
setting criteria for involving the competent authority and SIA
agencies to implement precautionary measures and a channel for
reporting Al risks by members or interested parties (Bill No
2338/2023, art 37(2)).

106 Bill No 2338/2023, art 37(3).
107 See Bill No 2338/2023, art 27.
108 See Bill No 2338/2023, art 22.

However, the competent (coordinating) authority
retains the power to suspend self-regulatory rules re-
lated to the use of high-risk Al either proactively or
upon request.'°® This and similar provisions can be
criticised for lacking any clear criteria for such sus-
pensions, although secondary legislation is anticipat-
ed to address various outstanding issues. The empha-
sis on self-regulation and voluntary codes of conduct
suggests that regulatory oversight would take a back-
seat to building trust and transparency in this emerg-
ing landscape. This can be highlighted under the Bill
for a clearer vision and scope towards self-rule and
determination, underscoring an inclusive and demo-
cratic governance approach.

Secondly, within the structure of the Bill, a
promising approach exists as to humans’ involve-
ment and participation in the Al lifecycle. Crucially,
legislative support for fundamental rights should
aim not only to protect individuals within specific
Al domains but also to ensure their socio-political
preferences are considered. This approach seems to
be evident in the Brazilian Bill, from principles to
obligations and enforcement. For instance, the prin-
ciples under Article 2 and 3 emphasise ‘respect for
human rights and democratic values’ (Article 2/II),
‘equality, non-discrimination, plurality and diversi-
ty’” (Article 2/V), ‘informational self-determination’
(Article 2/IX), ‘strengthening the
process, political pluralism and confronting” (Arti-
cle 2/XVI), ‘self-determination and freedom of deci-
sion and choice (Article 3/II); ‘justice, equity and in-
clusion’ (Article 3/V) and ‘transparent and participa-
tory governance aimed at protecting fundamental
individual, social and economic rights’ (Article
3/XI11).

Furthermore, public authorities using high-risk Al
systems are obligated to conduct public consulta-

democratic

tions, establish data access protocols and registries
and ensure protection of individual rights, including
the right to explanation and review of Al decisions.'"”
Public consultations, as mandated for every update
of Al systems, would help bridge the gap between
experts and non-expert citizens. This approach, en-
abling individuals to participate to a certain degree,
is extended with the introduction of ‘algorithmic im-
pact assessments’, a key obligation on the high-risk
systems encompassing both public and private sec-
tors.'% As per Article 25,

the preparation of the impact assessment shall,

whenever possible, depending on the risk and eco-
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nomic size of the organisation, include the effec-
tive public participation of the different social seg-
ments impacted, especially vulnerable groups po-
tentially affected by the systems.'%”

Notwithstanding, it is left to the disrection of the
competent authority to determine the circumstances
in which the public participation, as referred to in
the caput, may be waived, as well as those in which
it may occur in a simplified manner, and to specity
the criteria governing such participation.'"”

Despite a rather broad scope being left to the reg-
ulatory discretion, a prominent aspect of the Brazil-
ian approach lies in its effort to maintain and foster
citizens’ trust in AI governance by strengthening
their participation and safeguarding fundamental
rights under the Bill No 2883/2024. More than a mere
reflection of the Brussels effect, the Brazilian Bill po-
sitions the country on par with more developed
economies, striving to carve out its unique path in
Al legislation.""" Overall, the proposed legislation’s
enabling individuals’ participation to a certain de-
gree, eg during the course of algorithmic impact as-
sessments, is a significant step forward in terms of
democratic governance. Notwithstanding, for a more
responsive and inclusive governance approach, de-
liberative venue(s) should also be included, given the
fact that neither individual rights nor participatory
platforms may not effectively address a democratic
deficit in Al governance. Last but not least, to ensure
inclusive and democratic enforcement of rights and
obligations, clearer and more detailed requirements
need to be established, with no dilutive effect on pub-
lic engagement.

109 Algorithmic impact assessments need to be conducted on a
regular basis, incorporating periodic updates and considering the
lifecycle of high-risk Al systems as per art 26(2). Under this provi-
sion, the update of the algorithmic impact assessment will also
include public participation, based on a consultation procedure
with interested parties, albeit in a simplified manner.

110 Bill No 2338/2023, art 25.

111 Laura Schertel Mendes and Beatriz Kira, ‘The Road to Regulation
of Artificial Intelligence: The Brazilian Experience’ (Internet
Policy Review, 21 December 2023) <https:/policyreview.info/ar-
ticles/news/road-regulation-artificial-intelligence-brazilian-experi-
ence/1737> accessed 7 November 2025.

112 Parliament of Canada, ‘Bill C-27: First Reading’ (First Session,
Forty-Fourth Parliament, 70-71 Elizabeth II, 2021-2022)
<https://www.parl.ca/DocumentViewer/en/44-1/bill/C-27 /first-
reading> accessed 2 April 2025.

113 For the second reading of Bill C-27, including AIDA and other
details, see <https://www.parl.ca/legisinfo/en/bill/44-1/c-27> ac-
cessed 7 November 2025.

3. Canada’s Bill

a. In General

Canada’s approach to Al governance has been evolv-
ing and is currently centred around the Bill C-277, a re-
cently proposed legislation to regulate various issues,
primarily privacy laws and data surveillance. In 2022,
the Federal Government proposed the Artificial Intel-
ligence and Data Act (AIDA), as part of the Bill C-27,
aiming to establish a foundation for responsible Al
development and deployment that impacts Canadi-
ans.''? After passing a second reading in the House of
Commons, Bill C-27 was referred to the Standing Com-
mittee on Industry, Science and Technology in April
2023.'" Subsequently, on 28 November 2023, Minis-
ter of Innovation, Science and Industry Francois-
Philippe Champagne presented proposed amend-
ments to AIDA to the Standing Committee, on which
the government is actively consulting with stakehold-
ers to further refine Canada’s governance approach.''*

Purposes of the Proposed Act is set out as follows:
(a) to regulate international and interprovincial trade
and commerce in artificial intelligence systems by
establishing common requirements, applicable
across Canada, for the design, development and use
of those systems; and (b) to prohibit certain conduct
in relation to artificial intelligence systems that may
result in serious harm to individuals or harm to their
interests.''”

Under the Proposed Amendments, an Al system
will be classified as a ‘high-impact system’ if its in-
tended use falls within one of seven designated cat-
egories.''® The proposed framework identifies ‘high-

114 For the Proposed Amendments to the AIDA, dated 28 November
2023 (‘Proposed Amendments’), see <https://www.ourcom-
mons.ca/content/Committee/441/INDU/Web-
Doc/WD12751351/12751351/MinisterOfInnovationScience-
AndIndustry-2023-11-28-Combined-e.pdf> accessed 7 Novem-
ber 2025.

115 Bill C-27, Artificial Intelligence and Data Act (AIDA), part 4, s 4.

116 Under the Proposed Amendments (sch 2) high-impact systems
encompass using Al (i) in employment-related decisions, such as
recruitment, hiring, pay, and termination, (ii) to determine the
provision, type, cost, or prioritization of services for individuals,
(iii) to process biometric data for identification or assessing
behaviour or state of mind, except with consent for identity
authentication, (iv) for moderating or prioritizing content on
online platforms, including search engines or social media, (v) in
health care or emergency services, excluding certain uses defined
by the Food and Drugs Act, (vi) by courts or administrative bodies
to make determinations about individuals in proceedings, and
(vii) to assist law enforcement officers in their duties as defined in
the Criminal Code (See Proposed Amendments, 38).
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impact systems’ based on their potential use in spe-

cific classes some of which are sectorrelated.

Notwithstanding, regulatory approach is rather dis-

tinct, and obligations are tailored based on each or-

ganization’s role with regard to: (i) the type of Al sys-
tem, ie general-purpose, machine-learning models or
high-impact, and (ii) their position within the Al val-
ue chain, ie developer, deployer or user.''”

These include, but are not limited to:

— the requirements for the persons who first make
a machine-learning model available for incorpora-
tion into a high-impact system, in the course of
cross-border trade ie developers, (i) to ensure that
measures respecting the data used in developing
the model have been established, (ii) to establish
measures to identify, assess and mitigate the risks
of biased output that could result from the use of
the model and (iii) to ensure that a model card con-
taining the information prescribed by regulation
has been prepared;''®

— the requirements for the persons who first make
high-impact systems available (i) to ensure that an
assessment of the adverse impacts that could re-
sult from the intended use or from any other use
of the system that is reasonably foreseeable has
been carried out, (ii) to establish measures to as-
sess and mitigate any risks of harm or biased out-
put that could result from any use, (iii) test of ef-
fectiveness of the mitigation measures have been
carried out, (iv) human oversight of its operation

117 See Proposed Amendments, 7-8.
118 Proposed Amendments, 22, s 9(1).
(1)(b)-(e).
120 Proposed Amendments, 24, s 11(1).
121 Proposed Amendments, 25, s 12(1)(3).
122 Proposed Amendments, 25, s 12(5).

119 Proposed Amendments, 23, s 10

123 Government of Canada (Office of the Superintendent of Financial
Institutions), ‘Draft Guideline E-23 - Model Risk Management’ (30
September 2017) <https://www.osfi-bsif.gc.ca/en/guidance/guid-
ance-library/draft-guideline-e-23-model-risk-management> ac-
cessed 7 November 2025.

124 Ibid.

125 Government of Canada (Health Canada), ‘Software as a Medical
Device (SaMD): Definition and Classification’ (18 December
2019) <https://www.canada.ca/en/health-canada/services/drugs-
health-products/medical-devices/application-information/guid-
ance-documents/software-medical-device-guidance-docu-
ment.html> accessed 7 November 2025.

126 Office of the Privacy Commissioner of Canada, ‘Principles for
Responsible, Trustworthy, and Privacy-Protective Generative Al
Technologies’ (7 December 2023) <https://www.priv.gc.ca/en/pri-
vacy-topics/technology/artificial-intelligence/gd_principles_ai/>
accessed 7 November 2025.

has been included in the system and (v) to ensure

the system is performing reliably and as intended

19, and

— the requirements for the high-impact system op-
erators (i) to establish measures allowing users to
provide feedback on the system’s performance, (ii)
to publish on a publicly available website a plain-
language description of the system that includes
the indicated details regarding the high-impact
system and (iii) keep records demonstrating com-
pliance as well as instances that pose serious harm
or unmitigated risks of bias resulting from use of
the high-impact system.'?°

and is robust

A major requirement introduced by the Proposed
Amendmentsis ‘preparation of accountability frame-
works’ by those who make a general-purpose system
or high-impact system available or who manage the
operations of such systems to establish and maintain
accountability frameworks.'?" Such accountability
frameworks shall include: (a) roles, responsibilities
and reporting structure for all personnel involved in
the Al system, (b) risk management policies and pro-
cedures for the system, (c) data management policies
and procedures, (d) training descriptions and mate-
rials for personnel, (e) procedures for reporting seri-
ous harm or ineffective risk mitigation by personnel
and (f) any additional requirements prescribed by
regulation. '

Alongside the AIDA, industry-specific regulators
in Canada are taking proactive steps to address the
risks and challenges posed by Al at the federal lev-
el. For instance, the Office of the Superintendent of
Financial Institutions (OSFI) proposed guidelines on
model risk management, set to be implemented in
July 2025.'* These guidelines aim to set out risk man-
agement standards and expectations built on enter-
prise-wide model lifecycle model and principles for
the financial institutions.'* Another example in-
cludes Health Canada’s guidance document on Soft-
ware as a Medical Device (SaMD) to clarify how soft-
ware used for medical purposes falls under Health
Canada’s regulatory framework.'?> Likewise, Office
of the Privacy Commissioner of Canada (OPC) has is-
sued principles for responsible, trustworthy and pri-
vacy-protective generative Al technologies.'*® Last
but not least, Canada has introduced a voluntary code
of conduct for all the firms developing or managing
generative Al systems to commit to implementing a
set of measures. Launched in 2023 by Innovation,
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Science and Economic Development Canada (ISED),
the “Voluntary Code of Conduct on the Responsible
Development and Management of Advanced Gener-
ative Al Systems’ aims to promote responsible prac-
tices in the field, in particular prior to binding regu-
lations under the AIDA.'?”

These regulatory documents complement the Al-
DA which adopts a broad and unstrict approach to
regulatory compliance, incorporating the require-
ments tailored for each role across the Al value chain,
with certain flexibility and discretion on the part of
the stakeholders. This approach is visible through
broadly defined measures such as accountability
frameworks, risk assessment, bias mitigation and hu-
man oversight requirements. While taking a proac-
tive stance towards responsible and ethical Al, Cana-
da’s proposed legislation (AIDA) departs from the
traditional ‘command and control’ governance mod-
el.

A distinctive feature can be observed in relation
to enforcement as the administration of the AIDA ap-
pears to fall under the purview of the Minister of In-
novation, Science and Industry, except in cases in-
volving prosecutable offenses. This has been met
with some criticism for the lack of an independent
regulator.'?® On the other hand, AIDA proposes the
creation of a new statutory role, the Al and Data Com-
missioner, to assist the Minister of Innovation,
Science and Economic Development in overseeing
Al governance. This Commissioner, as a dedicated
expert in the field, is supposed to operate indepen-
dently within the Ministry and focus solely on build-
ing and maintaining a centre of expertise for Al gov-
ernance. This separation of responsibilities, while
aiming to ensure that Al governance is not overshad-
owed by other priorities within the Ministry, is also
open to criticism. As raised by the stakeholders, this
would create a conflict of interest between enforce-
ment duties and the economic development priori-
ties of Ministry, considering the Commissioner’s role
is not well defined.'*’

b. From the Perspective of Democratic Governance

Canada has been emphasising the development of
responsible and ethical AI at all levels, from provin-
cial and national and to the international level. Law
and policy makers are not solely focused on legisla-
tive measures and regulatory actions. They also em-
phasise the creation of a sustainable Al ecosystem,

where all the stakeholders and users across the val-
ue chain can benefit from and actively contribute to
Al development and implementation. This approach
can foster continuous federal, local and sector-specif-
ic initiatives to regulate AI, without creating an ap-
parent urgency to introduce legislation in the field.
The decentralised structure of Canadian Al gover-
nance is largely a reflection of Canada’s more gener-
al federalist model of governance, which in pursuing
national unity, is flexible and adaptable so as to ac-
commodate the interests of and gain legitimacy from
Canada’s many geographic regions and identity
groups.’® The country’s Al strategy is not only
shaped by its political and cultural heritage but also
driven by a progressive mindset towards understand-
ing and implementing necessary regulations. Reflect-
ing on this, the government promotes codes of con-
duct including voluntary certifications, aims to tailor
the enforcement to capabilities and scale of the reg-
ulated entities and invests in public awareness and
trust in relation to Al adoption and governance.'?'
This approach is remarkable for its emphasis on ‘as-
sociation” among the stakeholders, incorporating co
and self-regulation. Besides, most of the local as well
as federal initiatives regarding AI governance in
Canada were notably launched or commissioned by

127 Innovation, Science, and Economic Development Canada,
‘Voluntary Code of Conduct on the Responsible Development
and Management of Advanced Generative Al Systems’ (Septem-
ber 2023) <https://ised-isde.canada.ca/site/ised/en/voluntary-
code-conduct-responsible-development-and-management-ad-
vanced-generative-ai-systems> accessed 7 November 2025.

128 See Mika Pangilinan, ‘Privacy Lawyer Says Canada’s Proposed Al
Law Is ‘Fundamentally Flawed’ (Insurance Business 30 November
2023) <https://www.insurancebusinessmag.com/ca/news/technol-
ogy/privacy-lawyer-says-canadas-proposed-ai-law-is-fundamental-
ly-flawed-468439.aspx> accessed 7 November 2025; Barry
Sookman, ‘Analyzing AIDA 2.0: The Problems with the Proposed
Amendments to AIDA’ (Barry Sookman Blog, 20 December 2023)
<https://barrysookman.com/> accessed 7 November 2025.

129 Christopher Ferguson and Heather Whiteside, ‘Bill C-27: Federal
Government Releases Amendments to Canada’s Proposed Al Law’
(Fasken Privacy & Cybersecurity Bulletin, 7 December 2023)
<https://www.fasken.com/en/knowledge/2023/12/bill-c27-federal-
government-releases-amendments-to-canadas-proposed-ai-law>
accessed 7 November 2025.

130 Blair Attard-Frost, Ana Brandusescu and Kelly Lyons, ‘The Gover-
nance of Artificial Intelligence in Canada: Findings and Opportu-
nities from a Review of 84 Al Governance Initiatives’ (2024) 41(2)
Government Information Quarterly
<https://doi.org/10.1016/j.8iq.2024.101929> accessed 7 Novem-
ber 2025.

Government of Canada, ‘The Artificial Intelligence and Data Act
(AIDA) - Companion Document’ <https://ised-isde.cana-
da.ca/site/innovation-better-canada/en/artificial-intelligence-and-
data-act-aida-companion-document> accessed 7 November
2025.
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the federal government."*? In 2024, the federal gov-
ernment announced $2.4 bilion in budget invest-
ments to provide Canadian organisations access to
Al compute and create an Al Safety Institute (AISI),
which it has pledged to coordinate with partner in-
stitutions globally."*? To complement these initia-
tives, Canada is investing in both domestic and inter-
national Al standards development.'**

This vision has also its reflections in terms of de-
mocratic governance, given the multi-layered ap-
proach in which all the stakeholders are involved
with a certain degree of participation. Not only the
industrial players or other stakeholders, eg provin-
cial governments, academia and civil society, but al-
so citizens are enabled to participate in Al gover-
nance. For instance, the federal government has de-
veloped a questionnaire for an algorithmic impact as-
sessment to access and mitigate the risks associated
with deploying an automated decision system and to
comply with the Directive on Automated Decision-
making which sets out the requirements for federal
government institutions using automated decision
systems.'*> While it is not underlined by the AIDA
that citizens would be given such rights to participate
in and deliberate on AI governance, this seems to

132 Ibid. See also Attard-Frost, Brandusescu, and Lyons (n 130).

133 Artificial Intelligence Governance Society (AIGS), ‘Governing Al:
A Plan for Canada: Five High-Impact Actions Needed in
2024/2025’ (White Paper, 3 June 2024) <https:/aigs.ca/white-
paper.pdf> accessed 7 November 2025.

134 Standards Council of Canada (SCC), ‘New Collaborative to
Advance Responsible Al and Data Governance’ (5 July 2023)
<https://scc-ccn.ca/resources/news/new-collaborative-advance-re-
sponsible-ai-and-data-governance> accessed 2 April 2025. The
government, through the SCC, actively contributes to Al-related
efforts at the International Organization for Standardization (ISO),
notably participating in the development of key standards like
ISO/IEC 42001 (Standards Council of Canada (SCC), ‘First Interna-
tional Standard for Al Management Systems Has Been Published’
(9 January 2024) <https://scc-ccn.ca/resources/news/first-interna-
tional-standard-ai-management-systems-has-been-published> ac-
cessed 7 November 2025).

135 Center for Al and Digital Policy (n 87) 267.

136 Attard-Frost, Brandusescu and Lyons (n 130). While most initia-
tives show no evidence of any public participation in their design
or implementation, some initiatives engage with the general
public and publish detailed information about the outcomes of
engagement, eg the OPC’s consultations on Al and facial recogni-
tion technologies or Ontario’s Al Guidance. Other initiatives
publish detailed information about the outcomes of their public
engagement processes but engage only with a relatively small,
targeted group of stakeholders, eg the Directive on Automated
Decision-Making and Algorithmic Impact Assessment, CIFAR’s Al
& Society workshops and Canada’s Digital Charter (Attard-Frost,
Brandusescu and Lyons (n 130)).

137 See also Attard-Frost, Brandusescu and Lyons (n 130).
138 Ibid.

have begun already. Such practical evidence demon-
strates the Canadian state’s intention to involve citi-
zens before launching a statutory policy or strategy.

Any effort to enhance trust and govern Al may
however be incomplete without translating this in-
tention into the AIDA and its enforcement. When
significant discretion is left to the actors like corpo-
rations, high-tech companies or local/provincial gov-
ernments, there is always a risk that they will priori-
tise their own commercial interests and agendas over
citizen participation and deliberation. Research over
84 Al initiatives in Canada across different sectors,
eg education, digital infrastructure, social & work-
force, technology production and use, public admin-
istration, demonstrate varying degrees of public par-
ticipation.'*® Across all of the initiatives investigat-
ed by this recent research, public participation ap-
pears to be limited to informing decision-makers
rather than directly collaborating with decision-mak-
ers on initiative design and implementation."*” Re-
cent recommendations made by the AT Public Aware-
ness Working Group of ISED point out that the fed-
eral government should make greater effort not on-
ly in ‘launching sustained and government-led pub-
lic information campaigns’ but also in ‘engaging peo-
ple in Canada in meaningful public dialogues” and
‘promoting the value and necessity of engagement
with citizens’.'*® In a similar vein, it is advisable the
AIDA be framed with the explicit aim of facilitating
public participation and deliberation, including the
establishment of appropriate channels both within
and beyond AI governance structures.

V. Discussion and Conclusion

Democracy is currently facing a crisis, characterised
by declining public trust and growing dissatisfaction
with democratic institutions. This decline is being fu-
elled by the proliferation of Al-generated deepfakes,
disinformation and the manipulation of public opin-
ion. As Al permeates modern life and mediates be-
tween decision-makers and citizens, it challenges not
only ethical norms and underlying values but also
the foundations of democracy, posing a threat to pro-
cedural and substantive aspects of democratic gover-
nance.

This very reason brings out a need to reconsider
Al governance and its tools and mechanisms with re-
spect to how far they are aligned with the democra-
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Figure 1. Stakeholders in democratic governance of Al
Source: Constructed by the author, inspired by Schwartz and Schejter (n 28).

tic theory, in particular participatory and deliberative
theories. Whereas the former emphasises the impor-
tance of citizens’active engagementand involvement
in decision making processes, the latter focuses on
the quality of dialogue and discussion that occurs
within public forums. While acknowledging the chal-
lenges of A, this article underscores the importance
of Al governance in fostering citizen participation
and deliberation, thereby operationalising democra-
tic theory in the evolving landscape of governance
frameworks. It attempts to explore whether, and in
what ways, distinct legislative approaches, namely
those of the EU, Brazil and Canada, address the need
for democratic governance, with the aim of identify-
ing specific tools and mechanisms to integrate citi-
zen participation and deliberation under Al gover-
nance more broadly.

Above all, this cross-jurisdictional analysis seeks
to examine how citizens should be positioned with-
in Al governance in relation to democratic engage-
ment. To facilitate this analysis, the below figure
sheds light on the potential channels of citizen par-
ticipation and deliberation within the Al governance,
as demonstrated with the arrows A and B.

As this figure suggests, there would be several
channels of participation and deliberation for the cit-
izens to engage within AI governance. Arrow A
refers to the citizens reaching out to the industry
stakeholders which take part along the Al lifecycle,
including AI design, development and deployment.
The stakeholders assume significant roles and re-
sponsibilities, eg data governance, prevention and
mitigation of bias, ensuring transparency and ac-
countability, human oversight, technical documen-
tation, reporting, etc. and therefore should respond
to the citizens’ queries from the perspective of
democracy theory. Arrow B refers to the citizens
reaching out to the governmental and requlatory au-
thorities which are charged with regulatory over-
sight, ensuring that all the relevant requirements and
obligations are established and respected with in har-
mony with the public good and will. So, these au-
thorities should be primarily held responsible
against citizens from the perspective of democratic
theory, and citizens should be able to raise their con-
cerns and expectations to these actors for a better
and inclusive democratic governance. While these
channels can be extended with a third category of
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Table 1. Channels of participation and deliberation under legislative approaches

assessments

Legislative approaches A B
EU Not envisaged Envisaged in the context of individual rights
Brazil Envisaged in the context of public con- | Envisaged in the context of individual rights and pub-

sultations preceding algorithmic impact | lic consultations - encompassing both private and pub-

lic agencies

Canada Not envisaged

Not envisaged, although practical examples already
exist

actors encompassing civil society organisations,
academia and experts; however, these actors can be
held accountable primarily for their social responsi-
bilities rather than legal and statutory roles. Given
the scope of the paper upholding a perspective of de-
mocratic governance under legislative approaches,
they are excluded from this analysis.'*?

As these arrows illustrate, participatory and delib-
erative democracy would be achieved when the citi-
zens have access to information and right to inter-
vene the Al governance process, being able to freely
exchange and convey their opinions and engaging in
public discourse through A and B, eg including but
not limited to online surveys, voting and delibera-
tion. Citizens should therefore be able to reach out
to not only civil society organisations, academia and
experts but also other stakeholders, which requires
pursuable rights and formalised venues under legis-
lation for steady and sustainable engagement. By
then, the participatory and deliberative channels are
meant to be open and accessible for the citizens. How-
ever, these channels might be blocked or not func-
tioning well for various reasons such as knowledge
gaps or institutional barriers. From a broader per-
spective, economic disparities or inequalities, politi-
cal biases and technological limitations can be added
on. This article focuses on the legislative approaches
of the selected jurisdictions, considering their inter-

139 It is important to recognise that interactions between citizens,
civil society organisations, academia, and experts often rely on
socially and politically driven, unregulated arrangements. The
level of organisation within a civil society plays a crucial role in
determining how effectively its members can influence Al gover-
nance. See Pamela Paxton, ‘Social Capital and Democracy: An
Interdependent Relationship’ (2002) 67(2) American Sociological
Review 254-77.

nal capabilities with respect to maintaining and up-
holding citizen participation and deliberation. The
Table 1 summarises the findings of this study and
provides a basis for further discussion on the chan-
nels of participation and deliberation.

Table 1 demonstrates the channels of participation
and deliberation envisaged by the legislative ap-
proaches in the EU, Brazil and Canada. When it
comes to direct contribution to and impact on Al gov-
ernance, the arrows A and B are of primary concern
and central significance, as this article suggests.

A, the arrow that enables citizens to reach out the
industry stakeholders, represents the weakest one
across the jurisdictions. While going through this
channel can be deemed usually possible, such an in-
teraction or communication rarely translates to citi-
zen participation or deliberation. In fact, high-tech
players often have their advisory boards as well as
internal mechanisms to conduct the risk/impact as-
sessments and manage the regulated or unregulated
processes often without citizens being involved. This
is questionable, given the strong link between the de-
velopment of public opinion and corporate practices,
eg in light of social media and other Al-driven plat-
forms. From this point of view, AI governance frame-
works should uphold a bolder and clearer perspec-
tive when it comes to opening up the participatory
and deliberative channels — to enable citizens’ en-
gagement with the industry stakeholders’ gover-
nance processes and documentation, including but
not limited to risk/impact assessment, conformity
procedures and monitoring/audit mechanisms. In
this respect, Brazil’s legislative approach to include
public participation in the procedures of algorithmic
impact assessments and enhanced oversight for the
Al-driven public services is a remarkable step.
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It is also notable that in the Brazilian approach,
the scope of the individual rights is much wider, en-
compassing citizens’ right to prior information about
their interactions with Al systems, right to privacy
and data protection, right to determination and hu-
man participation in decisions made by Al systems,
right to non-discrimination and correction of direct,
indirect, unlawful or abusive discriminatory bias,
right to human supervision of decisions, right to ex-
planation, and right to challenge the Al-based deci-
sions or predictions. While the Brazilian approach
clearly envisages such statutory rights as a means to
empower citizens, eg by formalising citizens’ partic-
ipation and self-determination across the decisions
to be made by Al agents, this is not explicitly formu-
lated in the context of EU AI Act, which only includes
the right to explanation and right to lodge a com-
plaint as individual rights. In the EU context, the cit-
izen engagement seems to be delegated to the gener-
ic statutory rights and opportunities, including but
not limited to data subject rights under General Da-
ta Protection Regulation'*” and democratic forums
such as citizens’ assemblies. In the Canadian context,
the proposed legislation does not establish any statu-
tory rights, appearing instead to operate subordinate
to data protection and other related frameworks. A
similar gap exists regarding participatory and delib-
erative mechanisms; however, Canada’s strong civil
society and regulatory oversight may help mitigate
the absence of Al-specific safeguards. Notwithstand-
ing, this idea of delegating engagement to more tra-
ditional measures and platforms is always fraught
with risks of citizens’ disengagement and knowledge
barriers being kept even heighthened against Al
stakeholders.'"!

Against such risks, Brazilian approach is promi-
nent for its introducing a requirement of enabling
public participation within the processes of algorith-
mic risk assessment. It acknowledges that the impact
of Al on democratic processes and institutions aris-
es not just from government actions, but also from
those of high-tech companies and private organisa-
tions. Under light of the Figure 1, Brazilian Bill stands
out as expanding the participatory and deliberative
channels along the arrows A and B. On a separate
note, it is important to acknowledge that the some-
what ambiguous language of the Brazilian Bill may
create uncertainty thorugh these channels, which
should be diminished before the proposed legislation
is put into force.

Concerning A, one can argue jurisdictional ap-
proaches confine the participatory and deliberative
democracy to the individual rights and already exist-
ing forums, keeping aside the Brazil’s Bill incorpo-
rating channels of participation. In particular, Euro-
pean and Canadian approaches need to broaden their
perspectives so as to enhance democratic engage-
ment of citizens regarding both A and B. Under leg-
islative mandate and guidance, stakeholders in-
volved across the Al lifecycle should integrate dy-
namic and accessible channels for public participa-
tion and deliberation, including, where appropriate,
opening internal mechanisms to citizens to a suitable
extent.'*?

Concerning B, more bottom-up forces need to be
formulated and operationalised within the legislative
frameworks of AI governance across the jurisdic-
tions. While the envisaged tools, safeguards and
mechanisms allow an important degree of fairness,
transparency and accountability, this does not equal-
ly mean a fully democratic system, given the dynam-
ics of Al governance. Likewise, well-established com-
pliance, risk assessment and technical documenta-
tion should not be equalised to a regulated landscape
where citizens’ needs and expectations are met thor-
oughly. While the clear provisions for ‘association’ to
include the stakeholders in the relevant processes, eg
voluntary codes of conduct, regulatory sandbox, are
promising, more effort is needed to meet the con-
cerns of democratic deficit, with a focus on citizen
empowerment. In this regard, citizen engagement
should take place not only at the corporate but also
regulatory and governmental level, within the broad-
er boundaries of governance processes.

Hard ethics mechanisms appear to be put at the
high bar of the governance frameworks with no or
little emphasis on the democratic control mecha-
nisms, particularly in the EU and Canadian approach-
es. While already existing participatory mechanisms
such as public consultations and traditional institu-

140 See Regulation (EU) 2016/679 of the European Parliament and of
the Council of 22 June 2016 on the protection of natural persons
with regard to the processing of personal data and on the free
movement of such data, and repeal- ing Directive 95/46/EC
(‘General Data Protection Regulation” or ‘'GDPR’) [2016] O) L
119/1, arts 12 - 22.

141 See the Section Il ‘Al Ethics and Governance: Remedy or Deficit
of Democracy’.

142 In this regard, the exceptions to protect the stakeholders’ intellec-
tual property rights under the Brazilian Bill should be remem-
bered (n 97).
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tions such as citizens’ assemblies can arguably en-
gage with any potential democratic deficit, these are
not promising on their own, given the legitimate con-
cerns such as deliberative elitism, exposure to high-
tech companies’ pressure and financial con-
straints.'* That is not to say, existing platforms for
citizen participation and deliberation should be
abandoned or not used at all; rather, novel and more
responsive mechanisms should be integrated into Al
governance to counter epistemic and socio-econom-
ic injustices, addressing knowledge barriers. This
need would be more effectively addressed through
well-formalised, stable governance structures and
frameworks, rather than through ad hoc consulta-
tions or one-time surveys.

In this light, the Canadian regulatory system is
open to critique. Its approach seems to delegate all
democratic control mechanisms to existing federal
and provincial safeguards, restricting direct citizen
engagement potentially to traditional platforms and
mechanisms. By similar token, the EU Al Act intro-
duces two individual rights along with a strong ethics

143 See Smith and Setdld (n 60) and O’Leary (n 60).

governance, which are meant to effectuate democra-
tic governance with limited citizenry engagement.
Brazilian approach blends ethics compliance with a
rights-based system, creating more space for citizen
empowerment within AI governance. Within all the
jurisdictional frameworks, deliberative venues are
lacking, and advisory mechanisms, such as the advi-
sory forum under Article 67 of the EU AI Act, are un-
likely to adequately bridge this gap. Not only partic-
ipation but also deliberation should be addressed un-
der primary legislation by establishing institution-
alised platforms accessible to citizens and enabling
them to directly impact the policy decisions under
Al governance.

This field holds promising potential for future em-
pirical and qualitative research. Given the emerging
nature of Al governance, researchers would identify
specific areas where participatory and deliberative
settings need to be integrated within the governance
frameworks. This necessitates striking a delicate bal-
ance between effective ethics governance and the
meaningful incorporation of citizen engagement.
Last but not least, there is a need for further explo-
ration of the institutional changes and transforma-
tion required for democratic Al governance.



